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Introduction 
 
Setting the scene and locating this thesis 
This thesis looks at intellectual and cultural property protection of traditional cultural 
expressions in the Kingdom of Tonga. The key question that underpins this work is: What legal 
and cultural means are available to protect Tongan traditional cultural expressions at the national, 
regional and international levels? The aim of this work is to explore legal and cultural means, 
approaches and mechanisms available in Tonga, in the region and internationally that could 
provide some form of protection for Tongan traditional cultural expressions. This introduction 
will discuss and clarify key concepts that are important for this work.  
Intellectual property (IP) refers to creations of the mind that have commercial value. Intellectual 
property laws generally deal with legal protection of the rights proceeding from the creation of 
the mind and are often referred to as intangible property. Intellectual property is divided into 
two categories: 1) Industrial property, which includes inventions (patents), trademarks, industrial 
designs, and geographic indications of source; and 2) Copyright, includes literary and artistic 
works such as novels, poems and plays, films, musical works, artistic works such as drawings, 
paintings, photographs and sculptures, and architectural designs. Rights related to copyright 
include those of performing artists in their performances, producers of phonograms in their 
recordings, and those of broadcasters in their radio and television programs.  
The innovations and creative expressions of indigenous peoples and traditional communities are 
also intellectual property, yet because some are ‘traditional’, they may not be fully protected by 
existing intellectual property systems. This is due largely to the fact that tradition is often taken 
to be static, something of the past and never changing. Although tradition is often thought of as 
static and about imitation and reproduction of what is often referred to as old, tradition is in fact 
also about innovation and creation of something new within that traditional framework. Within 
that traditional framework, culture and heritage are in a process of production, cumulative 
innovation and change. Some of those new creations could be protected by intellectual property 
laws. Further discussions are provided in chapter 4 under Copyright derivative work.  
The term indigenous has existed as a general term for many years and has also evolved over time. 
As a term, its most well-known use is linked to the term indigenous peoples. There have been 
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many attempts to define indigenous peoples, but their diversity and what the term means in 
different contexts have made such a definition elusive. Consequently, the United Nations (UN)  
system has not adopted an official definition of indigenous peoples but it has developed a 
modern understanding of the term based on several considerations listed on the United Nations 
Permanent Forum on Indigenous Peoples online factsheet (n.d.):  
 Self-identification as indigenous peoples at the individual level and accepted by the 
community as their member; 
 Historical continuity with pre-colonial and/or pre-settler societies;  
 Strong link to territories and surrounding natural resources;  
 Distinct social, economic or political systems;  
 Distinct language, culture and beliefs;  
 Form non-dominant groups of society;  
 Resolve to maintain and reproduce their ancestral environments and systems as distinctive 
peoples and communities.  
Most of the elements provided here are applicable to Tonga, except that Tongan people from 
the dominant groups in Tonga. 
‘Traditional communities’ in the context of this work refer to people or populations who identify 
themselves as belonging to place, land and community. This sense of belonging is what makes 
them indigenous to the place, land and community, and most importantly they were not formally 
colonised. Moreover, there are strong links to territories and surrounding natural resources; 
distinct social, economic or political systems; distinct language, culture and beliefs; and these 
communities form dominant groups of society who resolve to maintain and reproduce their 
ancestral environments and systems as distinctive peoples and communities. Tonga is a good 
example of this. However, while some Tongans see themselves as indigenous because they are 
indigenous to Tonga, others say that indigenous does not apply to Tonga because Tonga was not 
colonized and the Tongan people are the dominant population. Although Tonga was never 
colonized, it is a small island nation that has been influenced heavily by foreign cultural and 
economic forces partly as a result of migration of Tongans to New Zealand, Australia and the 
United Sates. For those reasons, Tonga suffers from the same problems as other indigenous 
nations in the Pacific that have been formally colonised. One major influence was the 
introduction to Tonga of a Westminster system of government and legal system in 1875. Tonga’s 
Constitution and current administrative and political systems are based on this framework.  
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Recognizing that indigenous peoples and traditional communities do not separate culture from 
intellect and treat intellectual property similarly, ‘cultural and intellectual property’ was proposed 
to reflect holistic interconnectedness between culture and intellect (UN Resolution 1992/35). 
The use of the term ‘cultural and intellectual property’ is to be understood in the context of the 
definition of heritage contained in the Principles and Guidelines for the Protection of the 
Heritage of Indigenous Peoples.1 Heritage therefore comprises all objects, sites and knowledge, 
and includes literary, performing and artistic works; scientific, agricultural, technical and 
ecological knowledge; all items of movable cultural property; immovable cultural property; and 
documentation of indigenous peoples’ heritage in archives, films, photographs, videotapes and 
all forms of media (Daes 1995). 
‘Cultural and intellectual property’ can be traced back to UN Resolution 1990/25.2 In this 
Resolution, the UN Sub-Commission on the Prevention of Discrimination and Protection of 
Minorities mandated Professor Erica-Irene Daes3 to prepare a working paper on the question of 
ownership and control of cultural property of indigenous peoples. Following the release of the 
paper prepared by Daes in 1991, recommendations were made by indigenous peoples for the 
commissioning of further research into cultural property and intellectual property. The Sub-
Commission recommended that the title of the study to be undertaken by Daes should be 
amended to “Protection of the cultural and intellectual property of indigenous peoples”. It is 
important to note that all later reports by Daes use the term ‘cultural and intellectual property’.  
The term ‘cultural and intellectual property rights’ is now widely used by indigenous and non-
indigenous scholars and researchers, and appears in numerous documents such as the Matatua 
Declaration on Cultural and Intellectual Property Rights of Indigenous Peoples (1993) and the 
UN Declaration on the Rights of Indigenous Peoples (2007). While ‘cultural and intellectual 
property’ as widely used refers to the rights of indigenous peoples and traditional knowledge 
holders to their cultural and intellectual property, it is important to note that intellectual property 
laws have not fully incorporated or recognized this holistic connection.  
Intellectual property laws continue to compartmentalize cultural heritage and have their own 
legal and policy frameworks. Some of these legal and policy frameworks will be discussed in 
detail in subsequent chapters. However, an example of this compartmentalization can be seen in 
                                                          
1 See also Erica-Irene Daes, Discrimination against Indigenous Peoples: Protection of the Inheritage of Indigenous People: Final 
Report (Document E/CN.4/Sub.2/1995/26. New York: United Nations): Guideline 12. 
2 UN Resolution 1990/25, 31 August 1990. 
3 Professor Erica-Irene Daes was at the time the Chairperson of the Working Group for Indigenous Populations. 
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the categorizations of traditional knowledge as distinct from traditional cultural expressions and 
how they are elaborated through different legal mechanisms and policy frameworks. 
Combining the concepts of cultural property and intellectual property reinforces the holistic 
relationship between tangible and intangible property for indigenous peoples and traditional 
communities. It does not make a distinction between tangible and intangible, nor does it 
distinguish between traditional knowledge and the expressions of culture. The combination 
further highlights the limitations of the current intellectual property laws regarding protection of 
cultural and intellectual property rights of indigenous peoples and traditional owners. In 
particular, intellectual property laws fail to recognise collective ownership, protection in 
perpetuity, and the interconnectedness between culture and intellect, tangible and intangible 
property, traditional knowledge and traditional cultural expressions. 
The term ‘traditional cultural expressions’ is often used interchangeably with ‘traditional 
expressions of culture or folklore’. Traditional cultural expressions (TCE) is used by the 
international legal community, scholars and researchers to refer to works of indigenous peoples 
or traditional communities. The World Intellectual Property Organisation (WIPO) defines 
traditional cultural expressions as expressions that:  
(i) are handed down from one generation to another, either orally or by imitation, (ii) reflect a 
community’s cultural and social identity, (iii) consist of characteristic elements of a community’s 
heritage, (iv) are made by ‘authors unknown’ and/or by communities and/or by individuals 
communally recognized as having the right, responsibility or permission to do so, (v) are often 
not created for commercial purposes, but as vehicles for religious and cultural expression, and 
(vi) are constantly evolving, developing and being recreated within the community (WIPO PDF 
Booklet 1, n.d.). 
Moreover, traditional cultural expressions may include verbal expressions or symbols such as 
stories, epics, legends, tales, poetry and riddles; musical expressions such as songs and 
instrumental music; expressions by action such as dances, plays, ceremonies, rituals and other 
performances; tangible expressions such as drawings, designs, paintings, body paintings, carvings, 
sculptures, pottery, terracotta, mosaic, woodwork, metal ware, jewellery, baskets, needlework, 
textiles, glassware, carpets, costumes and musical instruments; intangible expressions reflecting 
thought forms, and architectural forms (WIPO PDF Booklet 1, n.d). Later chapters will further 
discuss traditional cultural expressions, as this work uses the term extensively.  
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While intellectual property protections are vigorously enforced regarding classical artistic 
categories such as dramatic and musical performances, writings and visual art works, they are less 
often applied to protect traditional art forms. The lack of precision and limitations of 
conventional intellectual property laws have caused many people worldwide to raise serious 
concerns, including Pacific peoples. Among those concerned are indigenous peoples and 
traditional knowledge holders. Indigenous peoples and traditional knowledge holders attest that 
intellectual property laws inadequately protect their traditional knowledge and traditional cultural 
expressions and expressions of folklore.4 These inadequacies have resulted in numerous 
misappropriations and commercialisations of their traditional knowledge and cultural 
expressions. These have prompted searches for alternative means of protection, such as the 
development of sui generis model law5 and the creation of guidelines and protocols. 
The concept of traditional knowledge (TK) has emerged in the intellectual property policy 
context to refer to “technical know-how and knowledge related to or associated with biodiversity 
conservation, agricultural, medicine and genetic resources” (Janke 2003a: 27). In a much broader 
sense, traditional knowledge refers to both the technical know-how and the traditional 
expressions of cultures, which include music, stories, language, handicrafts, designs, motifs and 
symbols (ibid.). As noted above, concerns have been raised over compartmentalising cultural 
heritage into traditional knowledge systems (the technical know-how) on one hand and 
traditional cultural expressions on the other. Additional concerns include the uncertain state of 
traditional knowledge as it is currently recognised, and the possibility that subsuming cultural 
expressions under the general traditional knowledge concept may erode contexts for the 
protection of cultural expressions (Janke 2003a).  
This thesis recognises the holistic nature of cultural heritage, the close links between traditional 
knowledge and traditional cultural expressions, and the complex relationships between a 
community’s socio-cultural identity and the specific components of its knowledge systems, 
including technical know-how, traditional cultural expressions, and traditional and ecological 
practices. Therefore this thesis will focus on the protection of traditional cultural expressions, 
and not on technical aspects of traditional knowledge.  
                                                          
4 Traditional cultural expressions and expressions of folklore are often used interchangeably, although the use of the 
latter has been criticised by indigenous peoples because of what some feel is a derogatory connotation associated 
with the word ‘folklore’. The term ‘traditional cultural heritage’ will be used in this thesis.  
5 Sui generis derives from Latin, and means a system that stands on its own. It is used in the context of intellectual 
property to mean a system of protection that stands apart from the conventional intellectual property legal system. 
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Traditional cultural expressions in the context of this work are the elements of the traditional 
artistic heritage developed and maintained by Tongans, in which it also reflects the traditional 
artistic expectations of Tongan people. This work will explore both legal and cultural protection 
of Tongan traditional cultural expressions in the Kingdom of Tonga, with further exploration of 
means of or approaches to such protection available in the region and internationally. Cultural 
and intellectual property protection in the context of this work refers to both legal and non-legal 
protections. I will investigate the following questions:  
1. What do Tongans consider to be traditional cultural expressions? 
2. How are property, ownership and protection of traditional cultural expressions understood in 
a Tongan context?  
3. What should be protected, why, and from whom? What is fair and feasible to protect? 
4. What feasible mechanisms are available to protect Tongan traditional cultural expressions? 
This chapter will reflect on how this project came about, and will locate the thesis within the 
disciplines and frameworks that inform this work, and provide an overview of the chapters. This 
introductory chapter is significant because it locates this work within the domain of legal 
anthropology. Thus it examines laws, specifically intellectual property laws, from a cross-cultural 
and critical framework. The cultural lens used will be Tongan, and the critical approach will 
involve national (Tongan), regional (Pacific regional) and international analyses.  
 
A study in legal anthropology 
My interest in legal anthropology commenced in 1998, when I was enrolled as a first-year 
master’s degree student in Anthropology and also as an undergraduate student in law. My first 
encounter with cross-cultural and critical study of Anglo-Saxon law was in relation to the New 
Zealand Crimes Act of 1961’s Section 59;6 this section has since been repealed from the Act. 
Section 59 dealt with the use of ‘reasonable force’ to discipline children. In this particular section, 
the issue of what constitutes reasonable force in the Act needed to be analysed cross-culturally 
and critically, in particular as it relates to Pacific island peoples in New Zealand. An outcome of 
this interest was my Anthropology master’s degree thesis, ‘Culture, Discipline and the Courts’ 
(Talakai 1999). It was this work that established my interest in legal anthropology, and that led to 
this PhD project on ‘The Protection of Tongan Traditional Cultural Expressions’.  
                                                          
6 Section 59 of the New Zealand Crimes Act has been abolished due to objections raised regarding parents’ rights to 
use reasonable force to discipline their children. This topic continues to be debated in New Zealand.  
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One might ask: why legal anthropology? James Donovan (2008) answers this question very well 
by noting that a domain of “anthropology and law adopts a different approach in that it treats 
each of the two fields as equal subjects in their own right. Problems addressed here concern how 
the practice of anthropology intersects with the practice of law” (Donovan 2008: xix).  
Donovan argues that legal anthropology can be especially helpful when small-scale fieldwork is 
used to comment and interpret on large-scale issues (2008: 195). Such large-scale issues include 
human rights and intellectual property rights. The debates over both of these issue areas, 
according to Donovan, are dictated by Western legal systems under the directives of Western 
countries. The Agreement on the Trade Related Aspects of Intellectual Property (TRIPS 
Agreement) is a clear indication that Donovan is correct in this observation. This agreement is a 
step towards universalising intellectual property systems of law under the directives of Western 
countries to accommodate and protect their own economic interests worldwide.  
Similarly, in the context of human rights, Donovan sees the universal declaration of human 
rights as a declaration of the cultural hegemony of the West (2008: 202). In reference to the 
development of the ‘Universal Declaration of Human Rights’, Donovan makes four 
observations: first, it focuses on the individual, with no reference to the group; second, it created 
gaps which led to the articulation of economic and cultural rights, protecting participation in the 
community’s cultural life;; third, it proposes that development is based on equitable 
socioeconomic order; fourth, development is based on rights to political self-determination as 
well as to the right to control socioeconomic development and other rights that are threatened 
within current state frameworks (Donovan 2008: 203). The fourth parameter, the rights to 
control socioeconomic development, includes the rights to protect cultural and intellectual 
property. However, these rights to control and protect cultural and intellectual property rights 
are not easy to enforce, due to very complex legal systems that present many obstacles to 
indigenous groups who pursue such protections. Donovan explains these obstacles:  
First, their own understanding of property generally and of intellectual property specifically can 
vary to that contained within the emerging global standard. Second, even when that law might 
favour their claims, many societies do not have access to the venues where their complaints can 
be heard and their rights enforced. Therefore, legal anthropologists can offer assistance in both 
areas (2008: 210).  
Therefore, the connection between human rights and intellectual property rights can be summed 
up in terms of the contributions that legal anthropology can offer to debates on both areas. For 
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instance, anthropology’s special contribution is to recognise indigenous rights, while legal 
anthropology plays a valuable role in “translating the legal precept[s] of local societies into the 
vernacular of the dominating cultures. One arena in which this battle is fought is the intellectual 
property rights of traditional cultures” (Donovan 2008: 207). Moreover, Nader (2002) argues 
that legal anthropology can contribute to the debates over cultural and intellectual property rights 
through the “anthropology of ownership, of nature, [and] of commercialisation” (cited in 
Donovan 2008: 209).  
However, the extensiveness of the issues in relation to debates over intellectual property can 
seem overwhelming, given that they can be considered at local, regional and international levels. 
These three levels make the task of keeping up with the discussions very challenging (Riley 2004; 
Brown 1998; Donovan 2008). Therefore, this work follows Donovan’s suggestion to bypass the 
challenges and issues involved in monitoring these vast and ongoing debates by focusing on 
what legal anthropology can contribute to understandings concerning property. In doing so, legal 
anthropology should identify ways in which each society safeguards and protects its cultural 
heritage. In embracing Donovan’s suggestions, this work will focus on ascertaining ways in 
which we can understand property, property relationship, property ownership and property 
protection from both cultural and legal dimensions in Tongan society. By contributing to 
understandings concerning property and its different variations, this work will provide 
complementary systems to enhance protections of Tongan traditional cultural expressions.  
 
Encountering intellectual property  
My interest in studying intellectual and cultural property within the domain of legal anthropology 
grew from two significant events. First, an agreement signed between Autogen7 and the Tonga 
Ministry of Health motivated me to join other Tongans in Tonga and New Zealand in expressing 
strong criticism over the lack of public discussion and transparency on the part of the Tongan 
Government. This agreement was also criticized for its lack of consideration regarding privacy 
concerns, and it raised questions over who will benefit from this agreement. Other objections 
concerned opposition to patenting of DNA and questioned the agreement’s legality, which 
interested me as a result of my undergraduate training in law and intellectual property law.  
In November 2000, Autogen announced that the agreement establishes a major research 
initiative aimed at identifying genes that cause common diseases using the unique population 
                                                          
7 Autogen is an Australian pharmaceutical company.  
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resources in the Kingdom of Tonga.8 Under the terms of the agreement, Autogen consented that 
all DNA samples would remain the property of Tonga, and that any commercial applications 
derived from the data would be compensated in the form of royalties to the Tongan 
government. The announcement stated that DNA samples would need to be offered voluntarily 
and that individuals would have to give consent before their information would be collected. 
However, for ordinary Tongans living in Tonga and in the diaspora, this announcement came as 
a shock, mainly because there were no consultations or public notifications: these consultations 
and negotiations were done in private without the knowledge of the Tongan people. I recall that 
on this particular day, I was at the University of Auckland with other Tongans, speaking of our 
disgust and disbelief regarding this announcement. This incident made me think more seriously 
about intellectual property, and it motivated me to focus on intellectual property law in my legal 
training. 
The second, two of my classes on intellectual property law were taught by Mr. Maui Solomon, a 
Maori lawyer and an expert on intellectual and cultural property. In his lectures, Solomon talked 
about unprotected interests such as innovation and creativity that cannot be protected by 
existing intellectual property law. Such unprotected interests include traditional knowledge, 
expressions of folklore and indigenous creations. There are numerous examples of how 
indigenous knowledge and folklore have been misappropriated or commercially exploited 
because of the limitations of intellectual property laws. One example in the context of patent law 
is the patenting of the kava plant.9 The problem with kava and many other plants is that they lack 
the ‘innovative characteristic’ required by patent law, and this knowledge is already known to the 
public.10 However, despite the arguments advanced by indigenous peoples about the piracy and 
use of their traditional knowledge in relation to kava, several patents have been issued (Biber-
Klemm and Berglas 2006). All these patents are registered to foreign companies,11 and no 
royalties or compensations are paid to any of the many Pacific nations that have used kava for 
centuries (ibid.). The existence of patents on kava prevent any Pacific country from 
commercialising kava in any way that interferes with those patent rights, despite the fact that 
                                                          
8 It was reported that Tonga in particular was very attractive to genetic researchers because of its relatively isolated 
population, its limited admixture of foreign genes, and its Polynesian cultural focus on descent and genealogy, as this 
makes it possible to trace genetic variations across many generations. 
9 Kava is scientifically known as the piper methysticum. It is a plant found on many Pacific islands, and has often 
been used as a ceremonial and social drink, as well as for medicinal purposes. 
10 This is the public domain rationale or when it lapses protection by intellectual property. 
11 In the US, a patent was issued to Natrol Inc., a US-based company for ‘Kavatrol’, a dietary supplement. In 
Germany, William Schwabe and Krewel-Werke were issued patents for the use of kava as a prescription drug for 
treatment of strokes and diseases such as Alzheimer’s. In France, L’Oreal was granted a patent for the use of kava in 
cases of hair loss and to stimulate hair growth. 
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medicinal knowledge and uses associated with kava existed in the Pacific centuries ago and were 
developed by these communities.  
The concerns raised by these limitations of patent law drew my attention closer to the injustices 
and the hegemonic nature of Anglo-Saxon laws and, in this particular case, intellectual property 
laws. It was this sense of injustice at the inadequacies of intellectual property laws that initiated 
my decision to pursue this PhD project to examine these limitations and also to explore 
alternative means of protecting Tongan traditional cultural expressions. I was very much 
interested in exploring the use of sui generis means of protection as a stand-alone system from 
intellectual property law. But after many encounters with different research resources, I realised 
that a lot of ground work needed to be done at the national level. This led me to explore further 
the work conducted by the World Intellectual Property Organisation (WIPO), the United 
Nations Educational, Scientific and Cultural Organisation (UNESCO) and the Secretariat of the 
Pacific Community (SPC).  
The Secretariat of the Pacific Community (SPC), formerly the South Pacific Commission, was 
founded in Australia in 1947 under the Canberra Agreement by six participating governments 
that at the time administered territories in the Pacific. The six countries were Australia, France, 
New Zealand, the Netherlands, the United Kingdom and the United States of America. The 
organization was established to restore stability to the region after the Second World War. The 
name, South Pacific Commission, was changed to the Pacific Community at the 50th anniversary 
conference in 1997 to reflect the organization’s Pacific-wide membership. Currently, SPC has 26 
members consisting of 22 Pacific Island countries and territories along with four of the original 
founders. The Netherlands and United Kingdom withdrew in 1962 and 2004 respectively when 
they relinquished their Pacific interests (Secretariat of the Pacific Community n.d.a).  
The Secretariat of the Pacific Community plays an important role in providing Pacific Island 
countries with technical advice on a number of key areas that include culture. In the area of 
culture, SPC has been instrumental in the development of regional frameworks, legislation and 
guidelines to assist Pacific Island countries in protecting their traditional knowledge and 
traditional cultural expressions. An outcome of the work that SPC does in the region is the 2002 
Regional Framework for the Protection of Traditional Knowledge and Expressions of Culture or 
what is also known as the Pacific Model Law 2002 (Secretariat of the Pacific Community n.d.b). 
Both WIPO and UNESCO have conducted numerous studies and drafted various agreements 
and sui generis model laws for the preservation, promotion, safeguarding and protection of 
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cultural heritage. Moreover, both WIPO and UNESCO have also provided governments and 
regional organisations such as the SPC significant technical advice and support, including 
assistance with research and training regarding drafting of intellectual property laws and sui generis 
model laws for the protection of traditional cultural expressions.  
WIPO’s work led me to its Fact-Finding Missions on Intellectual Property and Traditional 
Knowledge in 1998 and 1999.12 The subsequent report described the intellectual property needs 
and expectations of countries in the South Pacific to include: defining or describing what 
traditional knowledge is in the context of intellectual property, identification and use of 
appropriate terminology, legal/technical assistance with traditional knowledge documentation 
projects, testing the use of present intellectual property systems for traditional knowledge 
protection, examining the use of collective and certification trademarks to protect traditional 
knowledge, a study of customary laws and regimes as well as the relationship between customary 
protection of traditional knowledge and intellectual property systems, a sui generis system of rights 
to protect traditional knowledge, and a system to facilitate access to the intellectual property 
system for traditional knowledge holders to use and enforce rights under intellectual property 
systems.  
These needs and expectations identified by the WIPO Fact-Finding Mission were also reflected 
in a report from the 1999 Symposium on the Protection of Traditional Knowledge and 
Expressions of Indigenous Cultures in the Pacific Islands.13 The symposium went further and 
endorsed a “Declaration for the Protection of Traditional Knowledge and Expressions of 
Indigenous Cultures in the Pacific Islands”. The declaration articulated in concrete terms the 
concerns of the Symposium and was presented to Pacific countries, WIPO, UNESCO, the SPC 
and various other regional organisations (Secretariat of the Pacific Community 1999). The 
Declaration proclaimed that: 
The majority of Pacific countries and territories do not have appropriate legal tools to protect the 
expressions of indigenous cultures and their intellectual property, recognise the need to promote 
                                                          
12 The fact-finding missions (the FFMs) were designed to enable WIPO to identify, as far as possible, the IP needs 
and expectations of traditional knowledge holders. While the needs of traditional knowledge holders have been 
referred to in other international fora, there has been to date no systematic global exercise by international 
organizations to document and assess, first-hand, the intellectual property-related needs of traditional knowledge 
holders. As the United Nations agency responsible for the promotion of intellectual property protection, WIPO 
undertook the FFMs as part of a programme of activities initiated in 1998 to explore and study current approaches 
to, and future possibilities for, the protection of the intellectual property rights of traditional knowledge holders 
(WIPO 2000, 5). 
13 The Symposium was organised by the Secretariat of the Pacific Community and UNESCO at the request of the 
Pacific Council of Arts; it was held in Noumea, New Caledonia, 15-19 February 1999. This event brought together 
representatives from various Pacific island nations, including New Zealand and Australia. 
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awareness of the crucial importance of protecting the Pacific cultural heritage, particularly in the 
context of globalisation of economies and increasing development of information technologies, 
noting that several initiatives are currently taking place in the Pacific at the national and regional 
levels to promote the establishment of intellectual property legislation [and finally] stressing the 
need for a collective voice for the Pacific islands in the international fora and for concrete and 
effective measures at the national, regional and international levels (ibid.: 24).  
The Declaration adopted a definition of traditional knowledge and expression of indigenous 
cultures of Pacific Islands, identified the Pacific’s position on the international debates, provided 
recommendations for a policy on regional harmonisation of the protection of traditional 
knowledge and expressions of indigenous cultures. It also made recommendations for technical 
assistance and support of a homogenous system of legal protection, identification, conservation 
and control of exploitation, of indigenous cultures of the Pacific, and in particular the members 
of the Pacific Arts Council (Secretariat of the Pacific Community 1999: 24-28). 
The symposium defined traditional knowledge and cultural expressions as: 
The ways in which indigenous cultures are expressed and which are manifestations of worldviews 
of indigenous peoples of the Pacific. Traditional knowledge and cultural expressions are any 
knowledge or any expressions created, acquired and inspired (applied, inherent or abstract) for 
the physical and spiritual well-being of the indigenous peoples of the Pacific. The nature and use 
of such knowledge and expressions are transmitted from one generation to the next to enhance, 
safeguard and perpetuate the identity, well-being and rights of the indigenous peoples of the 
Pacific (Secretariat of the Pacific Community 1999: 25)[.] 
Moreover, the knowledge and expressions include: spirituality, spiritual knowledge, ethics and 
moral values; social institutions (kinship, political, traditional justice); dances, ceremonies and 
ritual performances and practices; games and sports; music; language; names, stories, traditions 
and songs in oral narratives; land, sea and air; all sites of cultural significance and immovable 
cultural property and associated knowledge; cultural environmental resources; traditional 
resource management, including traditional conservation measures; all material objects and 
moveable cultural property; all traditional knowledge and expressions of indigenous cultures held 
[in] ex situ collections;; indigenous peoples’ ancestral remains, human genetic materials;; scientific, 
agricultural, technical and ecological knowledge and skills required to implement this knowledge 
(including that pertaining to resource use practices and systems of classification); the delineated 
forms, parts and details of visual compositions (designs) and permanently documented aspects of 
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traditional indigenous cultures in all forms, including scientific and ethnographic research 
reports, papers and books, photographs and digital images, films and sound recordings (ibid: 25).  
The Pacific regional position in the international debate on the protection of traditional 
knowledge and traditional cultural expressions are built on the recommendations provided by the 
Matatua Declaration on the Protection of Cultural and Intellectual Property Rights of Indigenous 
Peoples (1993) and the principles of the Treaty for a Life-forms Patent-Free Pacific and Related 
Protocols14 (Secretariat of the Pacific Community 1999: 27). The Matatua Declaration is an 
outcome of the First International Conference on the Cultural and Intellectual Property Rights 
of Indigenous Peoples of the World, held 12-18 June 1993 in Whakatane in the Bay of Plenty in 
Aotearoa New Zealand. This was also in recognition that 1993 was the United Nations 
International Year for the World’s Indigenous Peoples. Over 150 people attended, including 
representatives from Ainu in Japan, Australia, the Cook Islands, Fiji, India, Panama, Peru, the 
Philippines, Surinam, USA and New Zealand.  
The Pacific countries identified the need for development of both legal and non-legal means of 
protection. As a result, Pacific governments requested the development and enhancement of 
existing cultural and intellectual property law, including copyright, trademark and patent law. 
Further requests were made for support by organisations such as the SPC, UNESCO and WIPO 
for development of sui generis model laws to be used in the region for the protection of traditional 
knowledge and traditional cultural expressions. As a result the Pacific Model Law 2002 was 
developed. 
The Pacific Model Law 2002 provides a starting point and plays an important role in finding an 
appropriate sui generis law for the protection of traditional knowledge and expressions of culture 
in Tonga, in the Pacific region and internationally. The Pacific Model Law for the Protection of 
Traditional Knowledge and Expressions of Culture is a Pacific Regional Framework that was 
developed in 2002 in close consultation with the Secretariat of the Pacific Community (SPC), 
United Nations Educational, Scientific and Cultural Organization (UNESCO), Pacific Island 
Forum members and territories, and the Council of Pacific Arts. The framework was developed 
in response to calls from the region, in the face of increasing exploitation and inappropriate 
                                                          
14 The Treaty of a Life Forms Patent-Free Pacific was established in 1995. This was seen as a bold and courageous 
action giving strong messages to researchers, bioprospectors, foreign governments and transnational companies that 
they are only welcome in the region if their work will contribute in a substantial manner to the long-term cultural 
and economic well-being of Pacific peoples. Many Pacific indigenous peoples have signed the Treaty, as well as 
sympathetic international non-governmental organizations such as Greenpeace International and the European Co-
ordination `No Patents on Life' (see also Mead n.d.). 
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commercialization of their traditional knowledge and expressions of culture.  
The Pacific Model Law establishes a new range of statutory rights for traditional owners of 
traditional knowledge and expressions of culture. It also provides a basis for Pacific Island 
countries wishing to enact legislation for the protection of traditional knowledge and expressions 
of culture. Specific reference is made to prior informed consent and benefit sharing in the policy 
objective of the Pacific Model Law. It includes explicit criteria for protection and gives countries 
the option to introduce additional criteria’s and guidelines. It consists of exclusive property 
rights, moral rights and provides for reciprocal protection where reciprocal agreements will and 
have been entered into between countries.  
 
Thesis statement 
This thesis argues that a comprehensive means, mechanism, approach or measure to protect 
Tongan traditional knowledge and traditional cultural expressions will require going beyond 
those provided by existing law. This would mean adopting a mixture of approaches that could 
consist of not only intellectual property laws but also customary laws, protocols, guidelines, 
cultural practices, contracts and licenses, trade practices and marketing laws, cultural heritage, 
mapping, database, inventory, a sui generis system and so forth.  
 
Significance of this thesis 
This thesis is significant in several ways. First, it contributes to the development of legal 
anthropology as a sub-discipline of Anthropology by providing insights into the political 
significance of current intellectual property law. These insights add perspectives to debates in 
cultural anthropology, cultural studies and political theory, and add value to legal anthropology as 
a sub-discipline of anthropology. Second, this thesis contributes to anthropological 
understandings of property, ownership and protection, in particular from a Tongan cultural 
context. Third, it takes the view that to provide a comprehensive means of protecting traditional 
cultural expressions, a comprehensive approach is needed that draws on intellectual property 
laws, customary law, protocols and guidelines. Finally, this thesis employs Tongan theoretical 
frameworks to understand how concepts are understood and manifested in practice by Tongan 
people.  
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Overview of thesis and chapters  
This thesis begins with an introduction to the issues focused upon, with clarification of key 
concepts and definitions that will be used throughout this work, and with an elaboration of the 
thesis statement and research questions.  
Chapter 1 assesses the discourses in relation to intellectual property rights. Additionally, this 
chapter will provide a review of the literature and explanation of intellectual property, its 
characteristics and its categories as it relates to the World Trade Organisation (WTO) and the 
TRIPS Agreement (Trade-Related Aspects of Intellectual Property). Different views relating to 
debates over intellectual property are further introduced in this chapter, as well as the concerns 
of Pacific peoples, Tonga’s accession to the WTO, its legal history and the reforms of its 
intellectual property laws.  
Chapter 2 explains the research methodological approaches used in this work. This research 
employs anthropological and legal theoretical frameworks and approaches. The anthropological 
theoretical frameworks used are informed by Tongan values and practices and the legal 
theoretical frameworks used are those that pertain to property and intellectual property as 
understood in a positivist paradigm. The research approaches used include many talanoa 
(conversations) with Tongan people in Tonga and in New Zealand. The conversations were 
informed by Tongan research frameworks of talanoa and tui kakala (weaving together of flowers 
to make a garland). In this chapter, I will also explain Tongan concepts such as koloa tukufakaholo 
(cultural heritage, both tangible and intangible), fonua (land) and tauhi vā (fostering and 
maintaining relationships). Finally, I will discuss how these concepts are manifested in the 
organisation of Tongan society and in the production and distribution of traditional cultural 
expressions, koloa (women’s work) and ngāue (men’s work), and how koloa and ngāue govern 
relationships between people, with their material possessions and with the environment. 
Chapter 3 will identify and discuss what Tongans consider to be traditional cultural expressions. 
In this chapter, I will discuss various classifications of Tongan traditional cultural expressions 
and aspects of rank as they relate to classification. Through the use of the literature and many 
talanoa sessions, I will also explain the history of koloa production, why koloa were/are produced, 
who koloa is produced for and how Tongan people distribute their production of koloa. This 
chapter will further provide analyses of the significance of koloa and introduces aspects of 
Tongan traditional cultural expressions that are produced and reproduced in the diasporic 
communities. The production and reproduction of Tongan traditional cultural expressions in the 
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diaspora will be illustrated with reference to cultural events and practices performed by Tongan 
people in Auckland, Sydney and San Francisco. 
Chapter 4 asks: Who owns Tongan traditional cultural expressions? To attempt to answer this 
question, ownership will be discussed in relation to both Tongan cultural understanding of 
ownership and the rights of ownership expressed by the law. The diverse relationships that 
determine rights to resources and rights to property will also be analysed in relation to Tonga’s 
history, its current conditions and its future prospects. 
Chapter 5 asks: What should be protected? Who should Tongan traditional cultural expressions 
be protected from? What is fair and feasible to protect? To answer these questions, protection in 
both cultural and legal senses will be discussed. Data collected from fieldwork in Tonga and New 
Zealand will provide insight into the types of Tongan traditional cultural expressions that 
Tongan people want to protect. 
This chapter highlights the difficulties of dealing with complex cultural and legal issues, using the 
same data to provide some understanding as to why Tongan people want their traditional 
cultural expressions protected and from whom. Examples of misappropriation, mass production 
and commercialisation of Tongan traditional cultural expressions both in Tonga and in diasporic 
communities abroad will inform the discussions in this chapter. The question of what is fair and 
feasible to protect will enable analyses using both cultural and legal rationales. Data collected 
from fieldwork in Tonga and New Zealand will provide cultural rationales and justifications that 
relate to these questions, while a return to the basics of intellectual property law will provide legal 
rationales to address fairness and feasibility issues.  
Chapter 6 discusses cultural and legal means available to protect Tongan TCE at the national, 
regional and international levels. The discussions provided in this chapter are informed by earlier 
chapters’ analyses and address the work’s thesis statements. 
Finally, a conclusion provides summaries, concluding remarks and recommendations for the 
protection of Tongan traditional cultural expressions. Recommendations address seven key 
areas: public awareness; listing, inventory and mapping; cultural policy development, including 
development of cultural protocols and guidelines; legislative development and amendments; 
engaging Tongans abroad; protection of traditional cultural expressions; and areas for further 
research and work. 
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Chapter 1 
Assessing intellectual and cultural property discourses 
 
1.1 Introduction 
This chapter aims to assess discourses relating to cultural and intellectual property rights on one 
hand and to intellectual property rights on the other. The former applies in this case to the 
concept used by indigenous peoples, while the latter applies to legal rights under conventional 
intellectual property regimes. Indigenous peoples say the laws governing intellectual property 
rights are inadequate to deal with the holistic nature of indigenous cultures. As a result, 
indigenous peoples see cultural and intellectual property as more appropriate because of its 
holistic nature, scope and application. Such arguments and claims underpin the discourses and 
debates over cultural and intellectual property on one hand and intellectual property on the 
other. 
 
1.2 What is intellectual property? 
Phillips and Firth (2001: 3) refer to intellectual property as comprising all those creations that 
“emanate from the use of the human brain”. Traditionally, intellectual property (IP) is divided 
into two branches: copyright and neighbouring rights (or intellectual property), and industrial 
property. Industrial property includes patents, trademarks and industrial designs. However, IP is 
now the umbrella phrase used to cover all the various rights that “may be invoked to prevent 
imitations of various sorts” (Jacob, Alexander and Lane 2004: 3).  
The TRIPS Agreement sets out the categories of intellectual property to include copyright and 
related rights, trademarks, geographical indications, industrial designs, patents and layout designs. 
In some cases, these rights often overlap, but as Jacob stated these rights should be dealt with 
separately, as each set of rights is quite distinct (Jacob, Alexander and Lane 2004: 3). For 
instance, where a manufacturer of a particular industrial item might infringe a rival’s patent, it is 
likely that there might be an infringement of design rights of some sort as a consequence of 
copying. At the same time, if the situation described above arises, for legal purposes the issues 
that arise out of the infringement of each set of rights will be dealt with individually, because 
they pertain to separate intellectual property categories (Jacob, Alexander and Lane 2004).  
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1.3 Characteristics of intellectual property rights 
An important aspect of property in the context of intellectual property is that it is a variant of 
intangible property. Yet it is broadly similar to the nature of other properties in the sense that 
they consist of a set of negative rights that are used legally to prevent others from exercising or 
interfering with those rights. Hence, the key characteristic of property rights is that they must 
relate to a subject matter that has rights attached to it. This includes the rights to enjoy, rights to 
exclude and the rights to transfer (Ricketson 1984). These rights were referred to in the Australia 
case of Milirrpum15 as the three indicia of property. Moreover, rights holders can also exercise 
their right to sell those rights. Property also needs to be owned by a person or legal entity in 
order for that person or legal entity to enjoy exclusive rights to that property.  
However, intellectual property differs from other forms of property such as land in the sense 
that intellectual property rights “tend to be legislatively created and more expressive of 
government policy, particularly in the case of copyright” (Macneil 1995: 6). Macneil further 
writes that intellectual property rights differ significantly from other forms of property rights 
because they are designed to implement specific economic goals. Ricketson (1984: 6) confirms 
this by stating that while the economic justification of land ownership is based on the principle 
of fair allocation of scarce resources, it hardly applies to intellectual property because there is no 
inherent scarcity in relation to the subject matter of intellectual property rights.  
 
1.4 Justification for intellectual property 
Intellectual property can be justified in terms of economic and natural rights. However, the 
nature of these rights is dealt with differently in civil law systems than in common law countries. 
For instance, in civil law countries intellectual property rights tend to be justified in terms of the 
natural right that the creator has to his/her creations. In relation to natural rights, this was 
elaborated in the decision in Millar v Taylor, an early English copyright case. In this case, Justice 
Willes referred to the author’s natural right as a situation where he/she can “reap what is sown” 
(Ricketson 1984: 7). The justification for natural rights in this case is expressed in relation to the 
creator’s moral rights as they pertain to copyright. In reference to copyright, Ricketson also 
clarifies:  
In continental law, moral rights sprang from the assumption that an artist’s work was an 
extension of his personality and any interference with that work will [be] likely to offend the 
honour or reputation of its author. For this reason, most Continental countries (and a number of 
                                                          
15 Milliirrpum and Ors v Nabalco Pty Ltd and Commonwealth of Australia, (1971) 17 F.L.R. 141 
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others whose law derived from civil law systems) divide author’s rights into two distinct 
categories – economic rights and moral rights. The scope, content and duration of the latter 
differ from country to country, although in most instances they are considered inalienable and are 
exercisable by an author even though he has completely parted with all the economic rights in his 
work (Ricketson 1984: 423). 
What Ricketson here argues that while economic rights may run out of protection, the author 
can still enjoy his natural rights to his work because this right is associated with the author’s 
persona and maybe his/her reputation.  
In relation to economic rights, the emphasis is on the right to gain economic benefits from such 
work. Macneil (1995: 7-8), in tracing the theoretical underpinnings that govern the economic 
rationale of intellectual property, argues that: 
[The] first of these relates to an idea of natural economic justice. What is recognised is the right 
of the creator to any financial reward following from their intellectual endeavours… [The second 
is] straightforwardly utilitarian[,] and in terms of this rationale intellectual property rights are 
granted purely to encourage invention for the social benefit. 
Therefore, the economic rationales of intellectual property are most common in common law 
countries where such laws are aimed at protecting creations that are of commercial value. 
 
1.5 TRIPS Agreement and categories of intellectual property 
The TRIPS Agreement is an international agreement administered by the World Trade 
Organisation (WTO). It introduced intellectual property law to the international trading system 
and is the most comprehensive international agreement on intellectual property. The TRIPS 
Agreement was negotiated at the end of the Uruguay rounds of the General Agreement on 
Tariffs and Trade (GATT) in 1994, and at the end of the Uruguay round, GATT established the 
WTO. The inclusion of intellectual property and related enforcement mechanisms resulted from 
a proposal by Japan and the United States rooted in their dissatisfaction with how disputes on 
intellectual property were being handled through the World Intellectual Property Organisation 
(Busse and Whimp 2000).  
The WTO requires ratification of the TRIPS Agreement by any country that seeks membership. 
Membership enables countries to access numerous international markets opened by the WTO, 
but consequently countries must enact the strict intellectual property laws mandated by TRIPS. 
This makes the TRIPS Agreement the most significant multilateral instrument for the 
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globalization of intellectual property laws (WTO n.d.). In contrast to any other agreement on 
intellectual property, TRIPS remains a very powerful agreement because states can be disciplined 
through the WTO’s strict dispute settlement mechanisms (ibid.).  
The TRIPS Agreement sets out categories of intellectual property to include copyright, 
trademarks, geographical indications, industrial designs, patents and layout designs. Copyright 
protects the expressions of ideas, and not ideas themselves (Article 9 (2) TRIPS Agreement). 
Copyright came about as a child of technology, as the idea of copyright protection stemmed 
from the invention of printing (Bollier 2002). The pressure from printers and booksellers in 
regards to copying of work resulted in the formation of copyright. Copyright as we know today 
derives from the first copyright statue, the Statute of Anne of 1709 in the United Kingdom 
(UK).  
Prior to the Statute of Anne, there were no common law copyrights for published works and the 
common law copyrights of unpublished work were abolished by the UK Copyright Act of 1911 
(Phillips and Firth 2001). Copyright is a property right granted to the creator of an original work. 
Therefore, copyright grants rights that are both economic and non-economic. For instance, a 
common law system is based on the grant of copyright as a form of economic inducement, while 
as non-economic rights are based on the belief that an author’s work is a reflection of her or his 
personality. This means the creator or author can enjoy two sets of rights, one economic and the 
other moral.  
Copyright is a creature of statue and has an automatic application. This means that registration is 
not required, nor are any other formalities needed. The duration for many works is the life of the 
author plus 50 years, and there is no requirement for aesthetic or artistic worth (Phillips and 
Firth 2001; see also TRIPS Agreement). Copyright is a property right and therefore capable of 
being assigned and licensed. It provides a right of derivation as opposed to a right against 
independent creation, and protects the form in which the idea is expressed. For that matter, it is 
important to distinguish between property rights in an object and the property rights in the form 
of copyright in the object. This relates to the idea/expression dichotomy where it can be 
understood in terms of where copyright exists. Hence, there is no copyright in the idea; 
copyright exists only in the expression of the idea. This dichotomy was confirmed in the well 
known English law case of Zeccola v Universal City Studios Inc.16  
                                                          
16 Zecolla v Universal City Studios Inc. (1982) 46 ALR 189 
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Copyright can only apply if the work is original. To be original, it must be produced 
independently by the expenditure of a person’s own skill, labour, knowledge and so forth. There 
are numerous case laws which deal with definitions and meanings of ‘original’. However, as 
stated in the New Zealand case of Martin v Polyplas Manufacturing Ltd, a work may be original if it 
is derived from another work.17 The categories of work in copyright since the Statute of Anne 
have increased to include literary, dramatic and artistic works. This is also the case with the 
Tonga Copyright Act of 2002, and means that copyright would not exist in literary, dramatic or 
musical work unless and until it is recorded. The author will be the first owner, but the copyright 
legislation balances owners’ rights against users’ interests. Copyright holders can also enjoy 
related rights such as moral rights. As discussed earlier, this is justified on the basis of the 
author’s natural rights to his/her creations. Traditionally, two forms of moral rights existed: the 
right of attribution and the right of integrity. Unlike copyright, moral rights cannot be 
transferred. More significant is the fact that moral rights are excluded from the TRIPS 
Agreement.  
The most complete protection for an idea is by way of patent, and patents deal specifically with 
protecting inventions. It can be difficult to define what constitutes invention, but in most cases it 
is a statutory grant. It is useful to think of invention as new ideas with useful practical 
applications in a product or in a manufacturing process (Aldous, Terrell and Young 1982). This 
means that the invention must have a functional means to get protection under patent. The 
rationale for patent comes from a natural law thesis that assumes a person has natural property 
rights in her or his ideas, and the reward by monopoly principle is that the patent is the 
compensation for the development in the form of a limited monopoly (ibid.). Moreover, the 
monopoly-profit incentive assumes industrial development is desirable where patent is not a 
reward but a means of encouragement to invent (ibid.). The exchange for secret is therefore 
similar to the monopoly-profit incentive, where it encourages inventions to develop their 
inventions and not keep them secret.  
Moreover, patent is a grant of an exclusive right to exploit the patented invention in order to 
make, use, exercise and vend the invention (Phillips and Firth 2001). The protection provided by 
patent is extensive, and protection is most important when the concepts underlying the function 
or operation are of greater importance than the particular design (Aldous, Terrell and Young 
1982). This makes the research and development stage the latest and most significant time to 
consider protection, as it is important to know what others are doing. Also at this point, a patent 
                                                          
17 Martin v Polyplas Manufacturing Ltd [1996] NZLR 1046 
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search can reduce investment in time and money by providing useful information as to who 
takes priority (first application always takes priority).  
The process of obtaining a patent is through registration involving an application, examination 
and opposition. A valid patent can only be issued if the matter is novel, which means that it was 
not previously known to the public before the relevant priority date claimed by the applicant, 
where secrecy comes in (Phillips and Firth 2001). The test is measured in terms of whether the 
document is ordinarily accessible to the public, as prior use would make the invention ‘not new’ 
(although a sale of product that does not reveal secrets of its manufacture is not prior use). This 
was discussed in the leading United States case of Monsanto’s Application,18 where it was held that 
information is regarded as being publicly available if it is communicated or made available even 
to a single person outside the obligations of confidentiality. The term of protection available 
shall not end before the expiration of a period of twenty years from the date the patent was filed 
( see Article 33 of the TRIPS Agreement).  
Article 15 of the TRIPS Agreement refers to trademark as any sign, or any combination of signs, 
capable of distinguishing the goods and services of one undertaking from those of others. 
Moreover, a mark can consist of a sign, name, letters, numerals, figurative elements and elements 
of colours as well as any combination of signs. Registration gives the proprietor the right to use 
that mark in relation to goods and services for which it is registered, and prevents or restrains 
others from using it. For a trademark to get protection, it must be registered and meet certain 
standards before it can be accepted. Section 18 of the TRIPS Agreement provides trademark 
protection for a term not less than seven years, and this can be renewed indefinitely.  
Geographical indication is referred to in Artcile 22 of the TRIPS Agreement as “indications 
which identify a good as originating in the territory or region where a given quality, reputation or 
other characteristic of the good is essentially attributable to its geographical origin”. It can be a 
name or a sign used on certain products that correspond to a specific geographical location. An 
example is the Champagne wine which comes from the region of Champagne in France. 
Historically it has been associated with Europe, where certain foods and beverages are associated 
with particular regions. Geographical indication overlaps with trademark in some ways that can 
cause confusion. For instance, geographical indication is similar to trademark in the sense that 
they serve similar functions. However, while trademark provides protection at a national level, 
geographical indication provides protection at an international level.  
                                                          
18 Monsanto’s application [1971] RPC 153 
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The overlap between trademark and geographical indication in terms of legal and priority status 
is indicated in Article 24 (5) of the TRIPS Agreement. This states that a trademark must not be 
prejudiced if it was applied for and registered in good faith before a geographical indication has 
been registered. However, this rule has been applied differently by different countries. For 
instance, in Europe a trademark is subservient to geographical indication. This means that the 
rights of a trademark owner may be extinguished if a geographical indicator is registered (Phillips 
and Firth 2004).  
Layout designs are referred to in Article 35 of the TRIPS Agreement as topographies of 
integrated circuits. Protection is provided under section 36, which prohibits any unlawful 
importing, selling, distributing for commercial purposes of a protected layout design, an 
integrated circuit incorporating a protected layout design, or any unlawful reproduction. Layout 
design may be protected for a term not less than 10 years from the first date of commercial 
exploitation (this can be both national and international). Finally, industrial design protection 
must amount to at least 10 years (see also TRIPS Agreement, Article 25). Protection for 
industrial designs can also be covered under copyright law.  
 
1.6 Debates over intellectual property  
The debates over cultural and intellectual property are local, regional and global, as well as 
multifaceted and multidimensional. This work discusses those debates in terms of how they 
relate to the cultural and intellectual property rights of indigenous peoples, in particular those of 
Tongan people. The debates as they arise for Indigenous peoples have come about as reactions 
to the limitations of definition, nature and scope of what intellectual property laws cover. As the 
TRIPS Agreement has certainly made intellectual property global, indigenous peoples 
everywhere are required to participate in an international process of contestation (Macneil 1995). 
TRIPS also poses numerous consequences for indigenous peoples, and most of these 
consequences are reflected in the debates and concerns of indigenous peoples. Some have 
argued that the term intellectual property is inappropriate when employed to apply to indigenous 
cultures, because of its limitations in terms of recognising the holistic and broad nature and 
scope of their cultural and intellectual property. Consequently, some indigenous peoples have 
suggested that cultural and intellectual property is more appropriate, as it highlights the holistic, 
fluid and interconnected nature and scope of their tangible and intangible culture (Mead 1997; 
Janke 1998; Puri 1999).  
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Ian Macdonald, in a discussion paper on Protecting Indigenous Intellectual Property, identifies some of 
the domains in which these debates occur. He argues that the debate takes place in the contexts 
of culture, law and economics (1998). Macdonald’s views are confirmed by Rosemary Coombe 
(1998), when she argues that: 
Intellectual property laws, which create private property rights in cultural forms, afford fertile 
fields of inquiry for considering social intersections of law, culture and interpretive agency. The 
rights bestowed by intellectual property regimes (copyright, trademark, publicity rights, design, 
patents, and associated merchandise rights in particular) play a constitutive role in the creation of 
contemporary cultures and in the social life of interpretive practice (1998: 6). 
In the context of copyright, Coombe further adds that: 
In consumer cultures, most pictures, texts, motifs, labels, logos, trade names, designs, tunes, and 
even some colors and scent are governed, if not controlled by regimes of intellectual property 
[where] these legal frameworks enable the reproduction and repetition of cultural forms as ever 
the same marks of authorial proprietorship, while paradoxically prohibiting and inviting their 
interpretive appropriation in the service of other interests (ibid.: 6).  
Coombe therefore sees the expansion of intellectual property in the 20th century as an extension 
of new proprietary rights to cultural forms, which she argues have also raised a host of legal and 
moral dilemmas (ibid.: 6-7). These legal and moral issues are also reflected in the debates over 
cultural and intellectual property concerns of indigenous peoples.  
However, Michael Brown, in his article ‘Can Culture Be Copyrighted?’ (1998: 193-222), 
undertook a critical examination of culture and copyright. Sceptical of indigenous peoples’ 
arguments in the overall debate on intellectual property rights, he argues that development of 
ethical standards and legislative mechanisms will impose new limits on the free exchange of 
information in the name of protecting ethnic minorities (ibid: 195). Brown argues that the 
current thinking on these issues is dangerously marked by passionate advocacy rather than by 
sustained reflection on the broader issues at stake, and that these debates by anthropologists, 
legal scholars and indigenous peoples have “tended towards polemic romanticisms that produces 
memorable bumper-sticker slogans” (1998: 195). Consequently, in a review of Brown’s work, 
Posey (1998) and Coombe (1998) disagree, arguing that Brown reduces intellectual property to 
copyright and ignores the sophisticated work that indigenous peoples have contributed to the 
debate.  
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Although Brown opposes use of polemic discussions, he does not propose any other way. I 
would argue that such polemic discussions are needed because they provide a background to 
understand the tensions. This means a re-interpretation of what polemic discussions mean, and 
in this case it means departing from traditional interpretations and use of dichotomies 
underpinned by inferiority and stereotyping.  
What comes out of polemic discussions of intellectual property versus cultural and intellectual 
property is an understanding that applying Western intellectual property systems to indigenous 
contexts is an act of hegemony. To further support the usefulness of polemic discussions, I 
would argue that these identify and validate points of differences, which in turn provide 
workable solutions. Such workable solutions include the different sui generis models for 
protection that indigenous peoples have formulated in response to the limitations of another 
system imposed on them. Examples of sui generis model laws include the Tunis Model Law on 
Copyright of 1976, Pacific Model Law for National Laws of 2002 and the USA Indian Arts and 
Crafts Act of 1990. These will be discussed in chapter 8.  
However, some are sceptical about the calls by indigenous peoples for development of 
appropriate mechanisms to protect their intangible cultural heritage. For instance, Brown argues 
that such calls are imposed to protect ethnic minorities. Brown’s line of argument is also evident 
in the views of several others, such as those of Simon Harrison (1999). Harrison argues that the 
rhetoric of cultural appropriation plays an important role in the construction of cultural 
boundaries where the ‘cultural closure’ discourses stem from a group identifying itself as radically 
different from others. Although Harrison is right in saying that indigenous peoples increasingly 
resist what they perceive as the appropriation of their cultures, he argues that those actions in 
fact constitute reification of culture as property. In the latter part of his argument, Harrison fails 
to note that the form of reification he is talking about is forced upon indigenous peoples by 
outside forces (ibid.).  
Harrison further argues that demarcation is based on cultural purity and cultural ownership, 
where cultural ownership is drawn against the piracy of culture. I would argue that both Harrison 
and Brown have reduced indigenous peoples’ concerns over their intellectual property to calls 
imposed to protect ethnic minorities. This is confirmed by Karlsson (review of Brown 1998: 
210) in what he refers to as the oversimplification of indigenous cultures by Brown that ignores 
other dimensions of indigenous cultures such as respect, recognition and identity. Although 
Brown and Harrison argue that polemical discourses are associated with indigenous peoples’ 
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discussions of intellectual property, this thesis proposes that analyses and discussions should 
clearly focus on the tensions that arise, mainly the interface of issues at the national, regional and 
international levels. Therefore, the focus is often not on strict enclosure, as Harrison suggested, 
but rather it should focus on the control of how cultural forms and practices are used (Strathern, 
review of Brown: 1998). Control in the sense that Strathern is referring to is broader, more 
inclusive and embraces changes, rather than narrow, restrictive and static as suggested by 
Harrison in his reference to ‘cultural closure’.  
Promoters and defenders of the public domain are also opposed to cultural closure. The public 
domain is a creature of common law, and in the context of copyright law, Jessica Litman (1990) 
argues that the public domain is the public’s price for a grant of a copyright. The grant of rights 
gives the author the incentive to create and publish work that will also enrich the public domain. 
Such justifications can be found, though the lineage of ideas cannot be traced and identified. In 
this situation, works are essentially said to be preserved in the public domain -- exactly where 
most traditional knowledge and cultural expressions are found. 
Although the development of the public domain came out of copyright law, its applicability has 
expanded to other intellectual property works that have lapsed in time and are no longer 
protected by intellectual property law, or have entered the public domain (Bollier 2002). The 
public domain, in Litman’s view, is a repository of ideas that gives authors the incentive to 
create. In support of the significance of the public domain, James Bollier (2002) noted that if the 
public domain is to encourage new creativity and progress in the sciences, education and 
technology, then it is important to have a balance between enclosure and the public domain. 
Caution should also be taken when the concept of the public domain is used to refer to 
indigenous contexts, such as the ‘public domain of indigenous peoples’ that Brown referred to. It 
is not clear what Brown means in this reference, but if it implies that indigenous and traditional 
knowledge and information are readily available in indigenous communities, previously shared 
amongst members of those communities, it should not be an excuse for their misappropriation. 
There are several reasons why the concept of the public domain understood in the context of 
intellectual property should not be used. First, because works in the public domain are works 
whose intellectual property rights have expired. The limited time duration provided for 
intellectual property rights protection of a work does not apply to indigenous and traditional 
knowledge. Protections are expressed in terms of perpetuity. Second, the public domain consists 
of work that cannot be owned privately; in other words, work in the public domain is free for all. 
The free for all notion associated with the public domain is contrary to the fundamental 
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indigenous principles of respect and prior, informed consent. More can be said, but such loose 
references give rise to the misconception that the public domain, understood in the context of 
intellectual property, also exists in indigenous cultures.  
 
1.7 Concerns of Pacific peoples  
In a paper delivered at the Pacific Regional Workshop on the United Nations Draft Declaration 
on Cultural and Intellectual Property Rights, Aroha Mead highlighted some of the concerns over 
cultural and intellectual property:  
Cultural and intellectual property rights is fast becoming one of the most contentious issues of 
our time … [whereby] the future ability of peoples and countries alike to protect their heritage 
and assets will [be] further diminished as the multilateral agreements which have been enacted 
over the past decade are implemented globally. People are now beginning to realise that such 
agreements, based on [W]estern legal norms and standards, will not bring about significant 
benefits for indigenous peoples or for developing countries, in fact there is every indication that 
we will lose more of our heritage in the next two decades than was lost during the immediate 
post-colonial times of [the] last century (1996: 2). 
In the same address, Mead argues that Western law has a tendency to make a distinction between 
cultural property and intellectual property. Such a distinction, according to Mead, is superficial 
because indigenous cultures do not separate “culture from intellect or intellect from culture”, 
and because indigenous peoples refer to cultural and intellectual property as constituting both 
tangible and intangible (1996: 4). She further argues that because intellectual property law makes 
such a distinction, it has resulted in the debates focusing on protection of sacred sites, 
repatriation, recovery of ceremonial objects and so on (Mead 1996). Mead thus expresses her 
concern over intellectual property law’s limited ability to protect indigenous peoples’ knowledge 
systems and expressions of culture.  
The problematic distinction referred to by Mead has also been highlighted in several other 
studies, including the widely noted 1993 study by Professor Erica-Irene Daes, ‘Protection of the 
Cultural and Intellectual Property of Indigenous Peoples’ (Janke 1998: 2). Daes warns against 
compartmentalising the heritage of indigenous peoples into separate legal entities, and argues 
that any subdivision would be artificial. To avoid such superficial subdivisions, Daes noted that 
the term ‘heritage’ should be adopted to describe the cultural and intellectual property of a 
particular indigenous group. As mentioned above, the rationale for the use of the terms cultural 
and intellectual property is to indicate the breadth of what constitutes heritage and its many 
 28 
 
facets, rather than to be restricted by a legal distinction and definition. In her view, heritage 
includes: 
All expressions of the relationship between the people, their land and the other living beings and 
spirits which share the land, and in the basis for maintaining social, economic and diplomatic 
relationships – through sharing – with other peoples. All the aspects of heritage are interrelated 
and cannot be separated from the traditional territory of the people concerned (cited in Janke 
1998: 2). 
Terri Janke,19 in a paper delivered at the 1999 Symposium on the Protection of Traditional 
Knowledge and Expression of Indigenous Cultures,20 went further to highlight some limitations 
of intellectual property. She argues that these limitations result from the marked differences 
between indigenous and non-indigenous cultural and intellectual property systems. For instance, 
Janke noted that for indigenous cultural and intellectual property, some of the differences 
include being orally transmitted and emphasis on the preservation and maintenance of cultural 
integrity and attribution of heritage. Cultural heritage, Janke argues, is socially based and created 
through different generations via different transmission processes. The rights to access and use 
are communally determined and owned, and are not generally transferable, although 
transmission is allowed based on a series of cultural qualifications. Additionally, there is often a 
restriction on how transmission can occur in relation to sacred and secret material. It is therefore 
holistic in its approach, in the sense that all aspects of cultural heritage are interconnected and its 
preservation and protection exists in perpetuity.  
In contrast, non-indigenous cultural and intellectual property focuses on material form and on 
economic rights. According to Janke (ibid.: 27), works are individually based, created and owned 
by individuals, researchers, companies or employers. Works can be freely transmitted and 
assigned, usually for economic returns. Intellectual property rights holders can decide how and to 
whom the information can be transmitted or transferred to, because the rights are generally 
compartmentalised into categories such as tangible and intangible, traditional knowledge and 
cultural expressions. One key aspect of intellectual property is that the duration of protection is a 
limited time only.  
Miranda Forsyth, in her article ‘Intellectual Property Laws in the South Pacific: Friend or Foe?’ 
(2003), refers to three regional problem areas which intellectual property law is called upon to 
                                                          
19 Terri Janke is an aboriginal lawyer.  
20 This workshop was held in Noumea, New Caledonia, and was attended by representatives from the Pacific 
islands, Australia, New Zealand, WIPO and UNESCO. 
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solve. The first is the region’s lack of technologies and economic advancement. This has been 
supported by others, arguing that more protection for intellectual property in the region will 
increase foreign investment and growth. The second need identified is in relation to the 
protection of genetic resources, particularly plant genetic resources. Finally, the need to protect 
traditional knowledge and culture as a consequence of increasing exploitation and 
commercialisation.  
The concerns in the Pacific region have been well documented (Brown 1998; Forsyth 2003; 
Secretariat of South Pacific Community 1999; Puri 1999). Forsyth (2003) notes:  
Pacific Islanders’ traditional knowledge and expression of culture are increasingly being 
appropriated and commercialised for profit by non-indigenous interests. At present there is no 
international or regional regime now in place that affords legal protection to traditional 
knowledge and expressions of culture. Existing intellectual property rights give priority to 
individual ownership, impose strict interpretations of invention, and have a limited life. In 
contrast, traditional knowledge and expressions of culture are characterised by collective 
ownership, are normally held in perpetuity from generation to generation, and are incremental, 
informal and subject to change over time.  
The argument that a Western-style intellectual property system will aid economic growth and 
technological advancement in the Pacific region is disputable. Strong oppositions are made 
towards misappropriation and exploitation of traditional knowledge and expressions of culture. 
Forsythe argues that intellectual property protections in the South Pacific are not used, and is 
pessimistic that Pacific island countries will benefit from international conventions. While 
agreeing with Forsythe that intellectual property protections are not used in the Pacific, I would 
add that if they are used and enforced, they will provide some means of protection.  
One could argue that a uniform set of principles and norms at the international level would 
provide better protection. The TRIPS Agreement is an international convention and an example 
of the movement towards international protection and legal universalism. However, some have 
argued that the tendency of intellectual property conventions and agreements to determine 
uniform principles and terms is what Mead refers to as the second wave of colonisation. Her 
justification is that the principles that underpin intellectual property are similar to the ideologies 
of foreign conquests and domination (1996). The new colonial power is the WTO and its related 
organisations. Similarly, Michael Davis (1996) argues that approaching non-Western systems of 
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thoughts from a Western construct becomes a colonizing act in itself, and results in the 
rendering of non-Western systems as subordinate.  
The struggles of indigenous peoples, specifically Pacific peoples, over cultural and intellectual 
property can be understood as what Laura Nader (2002) refers to as “a commonwealth of 
‘resistance’ … in the biggest battles will be over property rights, the anthropology of ownership, 
of nature, of commercialisation” (quoted in Donovan 2008: 209). The key obstacle, I believe, 
relates to how indigenous peoples, in particular Tongan people, understand property, ownership 
of property and protection of property, in contrast to the discourses that are dictated by Western 
legal understanding. Later in this work I will discuss attempts to adapt Western-style intellectual 
property laws in the Pacific islands, including Tonga.  
 
1.8 Tonga and the World Trade Organisation 
In 1995, Tonga applied for accession to the World Trade Organisation (WTO); on 1 December 
2005, Tonga became the 150th WTO member country. This is significant for Tonga in terms of 
its national affairs and its relationship to other world economies. Tonga’s Prime Minister, Dr. 
Feleti Sevele, endorsed this accession as leading to Tonga’s full integration into the world 
economy (WTO Press Release, 15 December 2005). While Prime Minister Sevele’s statement is 
correct, he did not address other consequences.  
One major requirement of accession to WTO membership is that Tonga had to undertake a 
series of legislative changes to ensure that its trade-related legislation complies with the WTO 
terms. The most obvious legislative changes in the Kingdom were those relating to intellectual 
property. As a consequence of Tonga’s membership, it was required to enact the strict 
intellectual property laws mandated by the TRIPS Agreement. The rationales behind the changes 
were that they would further liberalize the trade regime in order for Tonga to participate fully in 
multilateral trading systems (WTO Press Release, 1 December 2005).  
Tonga’s legislative review focussed on four areas: 
 Tonga has been granted transition periods to implement the Customs Valuation Agreement 
and the Agreement on Trade-Related Aspects of Intellectual Property Rights until 
1 January 2008 and 1 June 2008 respectively.  
 Tonga will eliminate all industrial subsidy schemes prohibited under the WTO by the date of 
accession. However, actionable subsidies under the WTO will be allowed.  
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 Concerning the application of technical standards and regulations, Tonga will apply the 
transparency provisions of the Agreement upon accession. Technical requirements or 
standards and conformity assessment procedures adopted in the future, if any, will be in 
conformity with the Agreement on Technical Barriers to Trade.  
 Tonga will implement the provisions of the Agreement on Sanitary and Phytosanitary 
Measures upon accession (WTO Press Release, 15 December 2005).  
Clearly the legislative changes focused on trade, and intellectual property aspects of trade 
featured prominently.  
Tonga’s move to join the WTO created mixed feelings among both Tongans and non-Tongans. 
For instance, on 16 January 2005, a talkback show on the Tongan Broadcasting Commission’s 
A3Z suggested equal numbers of Tongans were for and against this move. Those who were 
opposed claimed the government did not do enough consultation, nor informed the public about 
WTO membership’s advantages and disadvantages. Callers were reported to be particularly 
interested in finding out if membership will open new markets for their agricultural products.  
Phil Bloomer of Oxfam International refers to the terms of Tonga’s accession package as 
appalling. His analysis noted that Tonga will have to fix its tariffs at levels lower than any other 
country in the history of the WTO, with the sole exception of Armenia. These low tariff levels 
threaten to wipe out its vulnerable farmers and small businesses, and Tonga will be forced to 
open many vital service industries to foreign companies, including all levels of education, 
hospitals and telecommunications, and possibly decreasing poor Tongans’ access to essential 
services (Bloomer 2005).  
 
1.9 Tonga’s legal history and intellectual property law reforms  
According to Powles (1993, in Ntumy), Tonga’s form of government was intended to reflect 
Westminster models with responsible cabinet and independent judiciary. In adopting a 
Westminster style, it was unavoidable that the legal system would not mirror those of the United 
Kingdom. As a result, the Tongan Constitution of 1875 wove together elements of Tongan and 
English law (Powles 1993). In 1900 a Treaty of Protectorate was signed between Tonga and the 
United Kingdom, making Tonga a British protectorate. Powles further claims that the Treaty of 
Protectorate and a supplementary agreement made in 1905 supplanted the constitution as 
supreme law for Tonga, but this was revoked in 1958 and Tonga became independent in 1970. 
Tonga’s sources of law consist of its constitution, statutes, subsidiary legislation, English 
common law and English statutes where necessary (Powles 1993). The Civil Law Act as 
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amended in 1983 provides that in situations where there is no Tongan law, English statutes may 
be drawn upon (ibid.). The Civil Law Act (known as the 2003 Civil Law Amendments Act), was 
further amended to specify that only English common law and rules of equity will apply in 
Tonga unless these are incorporated into domestic law.  
Consequently, Tonga’s accession to the WTO also resulted in recent legislative changes and the 
adoption of new laws. The legislative changes included: 
 Legislative fixes for non-discriminatory price control policies for agricultural and fish 
products; 
 A new Investment Law; 
 A new Building Licensing Law and its regulations; 
 New laws addressing taxes, the Tonga Consumption Tax Law, elimination of port and 
service charges; 
 The elimination of quantitative restrictions on alcohol, tobacco and certain biscuits; 
 A new Customs Law for customs valuation and rules of origin; 
 Amendments to intellectual property rights laws; 
 Laws protecting patents and other intellectual property rights, including Amendments to 
Industrial Property Act 1994, Enforcement of Boarder Measures Bill (new), regulations for 
Geographical Indications Act, Regulations for Layout-Designs Act, Copyrights Act 2002, 
Collective Management Regulations, and Plant Variety, Seed and Seedlings Bill (Oxfam 
International 2005: 11). 
To date, Tonga’s main intellectual property legislations are the Industrial Property Act of 1994, 
the Copyright Act of 2002, the Protection of Layout-Designs (Topographies) of Integrated 
Circuits Act of 2002 and the Protection of Geographical Indications Act of 2002. The Industrial 
Property Act of 1994 repealed the Registration of UK Trademarks Act of 1939 and came into 
effect in February 2000. It provides a system for the independent registration of patents, 
trademarks, utility model certificates and designs.  
Tonga’s Industrial Property Act 1994 provides for the protection of patents, utility models, 
industrial designs, marks and trade names and acts of unfair competition. Under Tongan Patent 
Law, a patent is defined under section 3 as an invention, and an invention may be or may relate 
to a product or a process. Patentable inventions must be new, involve an inventive step and be 
industrially applicable (section 5[1]). Where the invention is disclosed to the public before 
registration, it will not be taken into consideration (section 5[4]). As discussed earlier regarding 
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patent under the TRIPS Agreement, the elements of secrecy is vital at the later stages before 
registration. An application for a patent needs to be filed with the register and shall contain a 
request and a description, and must also accompany a fee (section 7). However, the Act provides 
that rights of priority will be given to those under the Paris Convention (section 9). In any grant 
of patent, the register will publish and make available copies of the patent to the public (section 
12); and patents expire 20 years after the filling date. Protection will be available for utility model 
if the invention is new and is industrially applicable but may not demonstrate sufficient inventive 
steps to qualify for patent protection. Protection of utility model will be for a period of 7 years 
from the date of filling.  
Industrial design means “any composition of lines or colours or any three-dimensional form, 
whether or not associated with lines or colours, where such composition or form gives a special 
appearance to a product of industry or handicraft and can serve as a pattern for the product of 
industry or handicraft but does not include anything in industrial design which serves solely to 
obtain a technical result” (Industrial Property Act 1994: 6). A design can be registered if it has 
not been disclosed to the public in any published form both in Tonga and abroad or has not 
been used in Tonga prior to the registration date (section 20). Application shall be filed with the 
register and the registration of an industrial design shall be for 5 years from date of filing (section 
24 [5]).  
Trademark can either be a mark or a name, although trade name or business name to a mark 
shall be registered (section 26, Industrial Property Act of 1994). A mark cannot be registered if it 
cannot distinguish the goods and services of one enterprise from another (section 26[a]) or if it is 
deemed contrary to public order and morality (section 26[b]) or is likely to mislead the public or 
trade circles (section 26[c]), particularly as it relates to geographical origin of goods and services, 
or if it is identical with another (section 26[d]). Application for registration of mark shall be filled 
with the register with a declaration claiming priority to those provided in Paris Convention 1967 
(section 27). Registration shall be for a period of 10 years from date of filing. However, a mark 
can also be requested for removal on grounds of non-use (section 30).  
Tonga’s Copyright Act 2002 repealed the previous Copyrights Act and provides comprehensive 
provisions with respect to copyright. Both literary and artistic works can be protected if they are 
original (section 3), including books, pamphlets, articles, computer programs and other writings; 
speeches, lectures, addresses, sermons and other oral works; dramatic, dramatico-musical works, 
pantomimes, choreographic works and other works created for stage production; musical works, 
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with or without accompanying words; audio-visual works; architecture; drawings, paintings, 
sculptures, engravings, lithographs, tapestries and other works of fine art; photographic works; 
works of applied art; illustrations, maps, plans, sketches and three-dimensional works related to 
geography, topography, architecture or science (Copyright Act 2002, section 3).  
The following derivative works can also be protected: translations, adaptations, arrangements, 
and other transformations or modifications of works; and collections of works; collections of 
mere data whether in machine-readable or other form. Collections of expressions of folklore, 
provided that such collections are original by reason of the selection or arrangement of their 
contents, also can be protected (Copyright Act 2002, section 4). An author of a work can enjoy 
both economic and moral rights, where a moral right can be enjoyed independently of the 
economic rights as stated in section 6 and 7 of the Act. Both economic and moral rights can be 
protected during the life of the author and for 50 years after his/her death as set out in section 
18 of the Copyright Act 2002. The Act also protects the rights of performers, producers of 
phonograms and broadcasting organisations and required under section 22, 23, 24 and 25, for 
author’s authorization where any works relating to performers, producers of phonograms and 
broadcasting organisations are to be used or reproduced.  
Moreover, the scope of protection applies to authors who are Tongan nationals and have 
habitual residence in Tonga, works first published in Tonga and abroad irrespective of 
nationality or residence of author, audio-visual works whose producer has headquarters or 
residence in Tonga, works of architecture erected in Tonga, and artistic works incorporated in 
buildings or other structures in Tonga (section 31). In relation to performers, producers of 
phonograms and broadcasting organisations, the Act shall apply to performers who are nationals 
of Tonga (see section 32). The application of any international treaties to which Tonga is a party 
to shall be subject to this Act (see also section 33). While the Copyright Law makes the 
application of any international treaties subject to the Tonga Copyright Law, this is not the case 
with patent law, as elaborated in the Industrial Property Act of 1994.  
The Protection of Geographical Indications Act of 2002 prevents the use of any means in the 
designation or presentation of a good that indicates or suggests that the good in question 
originates in a geographical area other than the true place of origin and in a manner which may 
mislead the public as to the geographical origin of the good (Protection of Geographical 
Indication Act 2002, section 4 [a]). It aims at preventing unfair competition and informing 
consumers of the true geographical origins of products (section 4 [b]). Unfair competition is 
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governed under the Unfair Competition Act of 2002. This is often used to identify wines which 
may not originate from the place indicated by the geographical indication. This is rather 
interesting in the case of Tonga in particular, because Tonga has no wine businesses. To register 
a geographical indication, it must be filed with the registrar, and any person or group carrying out 
activity as a producer in a geographical area specified in the application has the right to file such 
an application (section 9). Therefore, only producers carrying on their activities in specified 
geographical areas shall have the right to use a registered geographical indication in the course of 
their trade (section 12). As mentioned earlier with reference to trademark, a trademark can also 
be a geographical indication. However, when a trademark is registered but causes conflict with a 
particular geographical indication, the registrar may refuse such application as set out in section 
22 of the Act. This refusal in particular relates to wine and spirits.  
Finally, the Protection of Layout-Designs (topographies) of the Integrated Circuits Act of 2002 
concerns integrated circuits, defined as “a product, in its final form or an intermediate form, in 
which the elements, at least one of which is an active element, and some or all of the 
interconnections are integrally formed in and/or on a piece of material and which is intended to 
perform an electronic function” (section 3). Layout design is synonymous with topographies and 
refers to a “three-dimensional disposition … prepared for an integrated circuit intended for 
manufacture” (section 3). Protection may be obtained for layout design and for integrated 
circuits, if they are original and if the layout design has not been commercially exploited before 
for not more than 2 years, either in Tonga or elsewhere (section 4). Protection of layout design 
shall terminate at the end of 10 years after the date of commencement of protection.  
Not only did Tonga have to go through legislative changes, it also had to become a member of 
international organisations and conventions that directly link to the WTO. Hence, Tonga became 
a member of the World Intellectual Property Organisation (WIPO) and joined the Paris 
Convention for the Protection of Industrial Property 1967 and the Bern Convention for the 
Protection of Literary and Artistic Works 1886 (WIPO 2001). The Paris and Bern conventions 
are intellectual property agreements that the TRIPS Agreement refers to. Although it is 
considered to be the most important and powerful agreement on intellectual property, Busse and 
Whimp (2000: 13) noted that the TRIPS Agreement is built on both the Paris and Bern 
Conventions, and at the same time represents a departure from them: 
Most of the provisions of the Paris and Bern Conventions were incorporated into the TRIPS 
Agreement, although an author’s moral rights (as opposed to economic rights) – that is the right 
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to claim authorship of the work and to object to any distortion, mutilation or other modification 
of, or other derogatory action in relation to, the said work (Article 6bis of the Bern Convention) 
– were not included in the TRIPS Agreement. But the Agreement on Trade Related Aspects of 
Intellectual Property goes beyond the Paris and Berne Conventions by adding new intellectual 
property rights (such as the protection of confidential information) and more importantly, setting 
out both rules of enforcing intellectual property (for example, by insisting that enforcement 
procedures should not create barriers to legitimate trade… 
The impacts of Tonga’s accession to the WTO are yet to be fully understood, but it is clear that 
legislatively, Tonga will be restricted from making any legislative changes that may conflict with 
the TRIPS Agreement. Legislative restriction will continue into the future, and many critics say 
this is a worry for Tonga. Consequently, this will mean loss of self-determination in terms of 
jurisdictional legal determination, or basically losing the ability to have any jurisdiction in 
determining matters in relation to intellectual property. In support of the view concerning loss of 
jurisdictional legal determination, David Demiray (1997: 68) argued that intellectual property law 
has experienced significant changes: 
Emphasis has moved away from sovereign matters – for example, one of protective norms 
restricted to the territory of the state – to issues of adequate protection of intellectual property 
rights abroad. As the economic importance of exports has increased, so have the needs for 
improved extra-territorial protection of intellectual property rights. 
 
1.10 Conclusion 
The debates centre on the inadequacy of intellectual property laws to protect the cultural and 
intellectual property rights of indigenous peoples and traditional owners. While some have 
argued on the merits of using a purely intellectual property system even with its limitations, some 
have argued against it and proposed finding other means. For indigenous peoples, the definition, 
scope and nature of intellectual property is too narrow and limited to capture the holistic and 
broader essence of indigenous peoples’ cultural and intellectual property. Concerns have resulted 
in the use of cultural and intellectual property by indigenous peoples to refer to their own 
contexts. Intellectual property is increasingly becoming a major concern for indigenous peoples, 
in particular now that intellectual property is no longer just a local or regional concern but has 
increasingly global consequences.  
While the concerns may be true and valid, what is it that indigenous peoples and holders of 
traditional knowledge and traditional cultural expressions are doing to ensure that these are 
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protected? What are they doing to ensure that outsiders are not exploiting their traditional 
knowledge and traditional cultural expressions? What are they doing to ensure that they gain the 
benefit obtained from development of their traditional knowledge and traditional cultural 
expressions? These questions should promote action and finding a way forward. Moving forward 
entails moving between spaces and moving within realms of reality, and intellectual property is 
one of those realities.  
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Chapter 2 
Research design and methodology 
 
2.1 Introduction 
This chapter will discuss the theoretical and methodological frameworks used in this research, as 
well as the primary and secondary sources employed. The primary sources involved a process of 
data collection, while the secondary sources focus primarily on a review of the vast literature on 
cultural and intellectual property. A significant part of the literature review has been dealt with in 
chapter 1. The rest will be consulted throughout this thesis where appropriate to contextualise 
this study in relation to previous findings. Moreover, the literature will be used throughout this 
thesis to support the significance of the findings and claims made by this work.  
Appropriate theoretical frameworks were also used to inform the research design, methodologies 
and data analysis. For that matter, a combination of different theoretical frameworks were used 
in this study. The discipline in which this project is located and the researcher’s cultural 
background further influenced the selection of frameworks. Therefore, this project employs 
theoretical approaches proposed by Pacific researchers and also those proposed by legal 
anthropologists. The theories and frameworks were selected to accurately reflect the cultural 
values of Tongan participants, and are woven together to support this work’s multifaceted and 
multidisciplinary nature.  
In addition to the multidisciplinary nature of this work, it is also grounded in what I refer to as 
the ‘space in between’. This metaphorically refers to the position the thesis takes by arguing that 
a comprehensive protection of traditional cultural expressions would mean going beyond 
intellectual property laws. This means looking at other measures or approaches such as 
customary laws, cultural protocols and guidelines. Going beyond one paradigm means looking to 
other spaces or what is in between the polemic divides or dichotomies of Western laws and non-
Western laws. It is also metaphorically reflective of my position as a Tongan researcher in the 
discipline of legal anthropology. This thesis is therefore further grounded in the ‘space in 
between’, and as a Tongan researcher, I describe myself as a researcher from the ‘space in 
between’. In the latter description, I see this space as a self-constructed space that has enabled 
me to fit the multidisciplinary research frameworks that are appropriate for my own work. 
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2.2 Theoretical frameworks 
This project uses a combination of theoretical frameworks proposed by Pacific researchers. 
These include Jean Mitaera’s (1997) Concept of the Researcher as the First Paradigm, Konai 
Helu-Thaman’s Metaphor of Kakala (1992), Timote Vaioleti’s Talanoa Research Methodology 
(2006), Tevita Ka`ili’s Communal Research Approach (2008) and Linda Tuhiwai Smith’s 
Decolonising Methodologies (1999). As Tamasese and her colleagues suggest, theories are the 
constructions of unique world views. Moreover, they argue that a theoretical framework must be 
"faithful to the context of its participants' contributions, and must have as its premise, a method 
which facilitates and delivers a construct, which accurately reflects the cultural values and 
meanings of its research community" (Tamasese et. al. 2005: 10). This ethnography is therefore 
rooted in Tongan cultural values and practices.  
As a Pacific researcher, I support Jean Mitaera's view that the researcher is “the first paradigm” 
(1997, cited in Koloto 2000), and the suggested list of questions researchers need to ask: 
 What are my visions? 
 What are my principles? 
 What are my values? 
 What are my strategies? 
Like Koloto (2000), I would also add respect, collaboration, honesty and empowerment, because 
the researcher takes herself or himself to the research process where his or her principles and 
values influence how the research is carried out. Respect is vital in all interactions. The researcher 
must work collaboratively with participants, community organisations and supervisors. It is 
important that all data collected are reported with honesty. It is my responsibility as a researcher 
to ensure that the 'voices' of the participants are represented in the final reports. The 
methodology adopted should ensure that the researcher is empowered to work with his or her 
own community. As a result the participants would be empowered to provide information that 
would empower others to benefit from it in order to develop policies and initiatives to protect 
Tongan traditional cultural expressions.  
Konai Helu-Thaman's metaphor of kakala involves processes similar to that of the research 
process. The making of kakala or beautiful garlands in Tongan society include the processes of 
toli, tui and luva. The first step is toli. Toli is the gathering of kakala or flowers. This would involve 
the researchers gathering and selecting the data, reviewing the interview data and preparing the 
data for analysis. The next process is tui, which is the making or weaving of the kakala. This also 
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include the actual processes of putting together the data collected, the discussions of the results 
and presenting it in the form of a report, in this case a thesis. This is important in any research 
process, and in particular in this research, because it involves the weaving together of the data 
and of synergising the raw data with the literature to develop a coherent thesis. The final process 
is luva or the giving away of the kakala. This final process involves presenting the thesis to the 
PhD Committee and to key stakeholders.  
The relevance of tui kakala is supported by Timote Vaioleti, another Tongan researcher. In his 
work on Talanoa (2006), he noted that talanoa produces relevant knowledge and possibilities for 
addressing Pacific issues. He further refers to talanoa as personal encounters where people tell 
stories about their issues, realities and aspirations. The appropriateness of talanoa or storytelling 
in a Tongan context is that one gets more “mo`oni” or what Vaioleti refers to as real, pure and 
authentic information. Mo`oni is often contrasted to loi or lie; in some research contexts, 
participants do not intentionally tell lies or set out to deceive the researcher, but rather test the 
researcher’s sincerity through the art of heliaki. Heliaki literally means to say something but mean 
something else. Sometimes, heliaki is used as a form of humour, and in others it can be said as a 
dry joke, especially if one is not familiar with Tongan humour. In the research context, heliaki is 
used by participants to test the researcher. In my own research and working with Tongan 
participants, I used talanoa instead of interview. My decision to use talanoa was not something I 
originally planned to do. At the beginning of my research in Tonga, I used both talanoa and 
interview interchangeably with people I had made contacts with. It was during these initial 
contacts that I realised that Tongan people were more accommodating and responsive to having 
a talanoa rather than an interview. Of course in a Tongan context, a talanoa session would be 
more friendly and familiar and less intimidating in contrast to being interviewed, since Tongans 
perceive the latter as like being cross-examined. 
Using talanoa in the Tongan research context enables both researcher and participant to trace 
hohoko (genealogy) and fetu`utaki (locating connections) (Ka`ili 2008). As a Tongan researcher 
doing research with Tongan participants, this is normally the first thing discussed with 
participants. With many participants I worked with, building rapport involved tracing genealogies 
or connections. This is what Tevita Ka`ili in his research with Tongan people in Maui, Hawaii, 
calls a ‘communal research approach’. In this communal research approach, Ka`ili argues that 
genealogy is a crucial factor in navigating the Tongan social seascape. He refers to hohoko in the 
research process to involve two or more people searching together through conversations 
(talanoa) for genealogical links (hohoko) or connections through people (fetu`utaki).  
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In addition to what Ka`ili has identified in his research, I would argue that hohoko and fetu`utaki 
also establishes ongoing relationships between researcher, participants and the community, 
especially if the researcher is from that community or culture. Relationships nurtured by this 
research process become long-lasting and enable more connections to be made between 
researchers and Tongan people. In my particular case, my involvement in the Kava Kuo Heka 
exhibition held in the Kingdom of Tonga in July 2009 is an example of this. Tongan participants 
who were artists directly involved with the event identified intellectual property as an issue that 
needed to be addressed during the exhibition. Through those participants, I was asked by a 
member of the organizing committee to compile an educational resource booklet on intellectual 
property for the exhibition in both the Tongan and English languages.21 
The work of the late `Epeli Hau`ofa also provides important frameworks for my analysis. The 
questions this thesis sets out to explore and answer require social constructions that involve 
looking at the past and politics of culture. According to Hau`ofa, the process of social 
construction involves the construction of our past and of our histories from not only the 
historical records that have been written but also from the vast storehouses of oral narratives and 
ecologically based oral narratives (Hau`ofa 2008). These ecologically based narratives provide 
rationales and explanations about Tongan life, practices, tradition and culture.  
The social construction of the Tongan past and of the politics of culture should also be 
understood within the Tongan philosophy of tā and vā (time and space). In this regard, the work 
by `Okusitino Māhina on the Tongan theory and philosophy of tā and vā are also important for 
the analysis in this work. According to Māhina, tā and vā are abstract dimensions of fuo (form) 
and uho (content). More specifically for the context of this work, Māhina argues that as a social 
process “art is concerned with the reconstitution of ta and va which takes place in time and 
space, thereby utilizing these spatio-temporal entities both ontologically and epistemologically … 
particularly the mode in which their ontological dimensions are transfigured in epistemological 
terms” (2004: 87-88). 
Hau`ofa, however, cautions about the modern differences between the Tongan and modern 
notions of time. He argued that while “our modern conception of time stresses a linear 
progression in which the past is behind us, receding over further, while the future is ahead, in a 
                                                          
21 This booklet draws on general intellectual property principles and on the main Tonga Intellectual Property Laws. 
This is published in the Tongan language and was aimed mainly to be used by Tongan artists to inform them about 
their own work and intellectual property laws of Tonga generally. This resource booklet was revised for the 2010 
exhibition in Tonga. 
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direction of our progression”, the Tongan notion of time is non-linear (2008: 64-65). Hau`ofa 
describes the Tongan non-linear notion of time as similar to that of Hawaiian culture describe by 
Kame`eleihiwa’s (1992) notion of time, where the past is referred to time in front or before, 
whereas the future is the time that comes after or behind.  
Finally, Linda Tuhiwai Smith in ‘Decolonising Methodologies’ (1999) provides an extensive critique of 
Western paradigms of research and knowledge. Her work challenges traditional Western ways of 
knowing and of doing research, and calls for the decolonization of research methodologies. She 
proposes new research agendas on indigenous research. According to Smith, decolonizing is 
concerned with having a more critical understanding of the underlying assumptions, motivations 
and values that inform research practices.  
This research also finds the theoretical and methodological underpinnings of legal realism most 
appropriate, because of its focus on the evaluation of conclusions about laws and norms 
(Donovan 2008: 19). Like the conclusions that arise from intellectual property rights, its 
rationales are based on economic justifications and its conclusions and consequences are real. 
Because its conclusions and consequences are real, I would argue that its solutions also need to 
be real in relation to the protection of Tongan traditional cultural expressions.  
This position, which was expressed in the thesis statement, finds support in Donovan’s work 
where he noted that “for these kinds of problems the only worthwhile goal is to prevent the 
violation rather than rely on post facto responses to them” (2008: 179). My position is that 
Tongan people should use intellectual property systems and other non-intellectual property 
means to provide protection and to prevent further misappropriation of their traditional cultural 
expressions instead of relying on post facto responses and consequences. Relying on post facto 
responses will not prevent the consequences, the violations, the misappropriations or the 
exploitation. 
Reviewing early and contemporary legal anthropology, I found Llewellyn and Hoebel’s work 
very useful in informing my research about methodological approaches. In 1941 they argued that 
the law is best revealed through adjudicated cases, or what they refer to as trouble cases. Using 
the trouble case as a methodological approach, they looked to the law school case books as a 
model of interpretation and presentation. They argue that these trouble cases show how the law 
works in specific disputes (Donovan 2008). Llewellyn and Hoebel’s approach was an application 
of the philosophy of legal realism. Using a legal realist position will further contribute to analyses 
of the scope, nature and consequences of regional and international agreements. Enforcement 
 43 
 
therefore from a legal realist position is critical because it is real, and I would add that it is also 
formal. The use of a realist position is also compatible with the positivist functions of intellectual 
property laws. We are witnessing the growing universality of intellectual property laws through 
the strict requirements and enforcement of the Trade Related Aspects of Intellectual Property 
Rights (TRIPS Agreement).  
This research also took into account several tasks characterised by three overlapping 
ethnographic approaches that are referred to as the primary tasks of legal anthropology. The 
tasks are to analyse the local system, to compare and contrast the local system with other local 
systems, and to facilitate the integration of the legal system into broader global networks through 
the promotion of mutual understanding (Donovan 2008: 17). Taking these tasks into account 
and considering their significance and the time limits of doing a project such as a PhD, I 
attempted to include aspects of these three tasks in my research. Such an approach fits in well 
with the methodological approaches also used in this project. Hence, this project will therefore 
describe the raw data collected from multiple sites selected for fieldwork. Then it will assess the 
issues at the local, regional and global contexts and discuss how local, regional and global 
intellectual property laws relate to each other.  
The magnitude of the topic and tasks at hand has resulted in my decision to focus this project 
only on Tongan traditional cultural expressions, a portion of the more holistic and complex 
Tongan cultural heritage. This decision has been discussed in the previous chapter but further 
justification finds support in what Sally Falk Moore describes as a case where “small-scale 
fieldwork can be used to comment on large-scale issues” (Donovan 2008: 195). For example, 
what can be considered conflicts in indigenous legal values can contribute in significant ways to 
understanding the hegemonic nature of intellectual property laws, as a Western system of law, at 
the national, regional and global levels.  
 
2.3 Development stage and human ethics application 
The development stage focused on preparing the application for human ethics approval and 
formulating the interview questions. At this stage I also started consulting, linking, connecting 
and conversing with Tongan people in Auckland and Tonga. During this time I was based in 
Auckland and was employed part-time by Unitec New Zealand.22 I made a decision that I would 
seek ethics approval for this research from the Unitec Research Ethics Committee.  
                                                          
22 Unitec is a tertiary institute in New Zealand that also has its own research ethics committee. 
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Being an academic member of Unitec enabled me to submit the ethics application solely as the 
primary researcher of this project, and to take sole ownership of all stages of the research. The 
ethics application was approved after the committee requested that I submit a list of questions 
that I was likely to ask the participants. These questions formed a significant part of the 
conversations I had with participants.  
 
2.4 Legal anthropological ethnography  
This research is situated in the discipline of legal anthropology because it encompasses both 
anthropological and legal methodologies. In an anthropological sense, a multi-method qualitative 
approach was used and it included participant observation, talanoa (informal conversation), 
discourse analyses and personal documents. This also involved studying people in their 
“naturally occurring settings or ‘fields’ by means of methods which capture their social meanings 
and ordinary activities, involving the researcher participating directly in the setting” (Brewer 
2000: 10).  
In a legal research context, it is situated in a non-doctrinal research framework of socio-legal 
research which in essence is legal anthropology (Ian Dobinson and Francis Johns, edited by 
McConville and Hong Chui 2007). However, I believe that legal anthropology methodology 
should encompass the doctrinal aspects of legal research, as it is important to locate the source 
of injustice, and this often requires looking into the source of law. Hence, doctrinal research is 
when research provides systematic exposition of the rules governing a particular legal category, 
while doctrinal research is pure theoretical basic legal research that focuses on the use of case law 
and legislation (Hutchinson 2002). Donovan and Anderson (2003) argue that for anthropology 
to fully realise its own vision, it needs a collateral discipline of jurisprudence and law. It is 
therefore, appropriate for this research to look both to anthropology research methodologies 
and to legal methodologies, as this research required a combination of both doctrinal and non-
doctrinal analyses.  
This research also considered the legal anthropological methods of “studying up” and “studying 
down” (Nader 1972: 87). Studying down is taken from the traditional anthropological method 
where the focus of the study or the ethnography is on the people at the lower end of the social 
and political ladder. These were often studies that focussed on the natives, the colonised or the 
powerless in their own local contexts (Donovan 2008). In contrast, studying up is the opposite. 
Laura Nader led the way in advocating for anthropologists to study up; her work altered the 
location and methods of anthropology and of legal anthropology in particular. Anthropology 
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that studied up, in Nader’s view, is a call for American anthropologists to study themselves and 
the powerful institutions and bureaucratic organisations in their own country, and how these 
institutions affect the lives of people that anthropologists have traditionally studied (Donovan 
2008).  
In assessing both studying down and studying up, this project draws from these two frameworks, 
and I believe that intellectual property is an appropriate topic to employ the methodologies of 
both. Donovan (2008) makes significant contributions to these frameworks by adding that 
intellectual property rights must also reconsider the positive functions of law, such as that 
identified by Malinowski and those that stand beyond the conceptual techniques of a dispute-
centred legal anthropology (178-179). According to Donovan, dispute resolution alone cannot 
work in intellectual property rights issues because the goal of dispute resolution is to restore the 
status quo by either compensating victim for damages or returning the victim to her previous 
condition, and the dispute paradigm cannot serve where the status quo cannot be restored. This 
is true when we consider that traditional knowledge and traditional cultural expressions of 
indigenous people and traditional owners have been misappropriated in many ways and forms 
because of the claim that these have fallen into the public domain.  
A reconsideration of the positive functions of law, in this case intellectual property law, supports 
the position that this thesis argues and likewise the methodological approaches used. In 
following Nader’s lead, I would further advocate for a ‘space in between’ way of doing research. 
The space in between is a reconstructed space that is shaped by the position of indigenous 
researchers who are conducting research in their own communities. These indigenous 
researchers do not fit into the scope of the studying down nor the studying up, although they 
may be subjects of these studies. The general themes that link together the works of indigenous 
researchers are our reliance on culturally appropriate frameworks as a means of decolonising 
methodologies and on conducting research within our own ethnic communities (Smith 1999; 
Koloto 2000; Manu`atu 2000).  
The difference between a space in between and a studying down approach is that instead of 
foreigners in positions of privilege conducting studies on the people in unprivileged positions, it 
is now those in unprivileged positions who are conducting research on themselves or on the 
situations they are in. In comparing the space in between and the studying up approach, the 
difference is that the people at the unprivileged position are not only researching themselves and 
their situations, but also assessing how their situations have been directly influenced and affected 
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by the cultures, institutions and organisations of those from the outside who are usually 
associated with studying up. This further relates to what Donovan (2008) identifies as an account 
of how forces from the outside impinge on those people, their cultures and their lives. 
Therefore, as an indigenous Pacific and Tongan researcher, I find myself more a researcher from 
the space in between. 
The use of case law derives from the law school case books. They are used in this work as a 
research tool that follows closely both a case-centred and an extended case method. The former 
focuses essentially on rules-oriented theory with restricted attention to formal decision-making 
events and to the norms incorporated into the official resolution (Donovan 2008). The extended 
case method introduced a new dimension into the field of law. For instance, “rules and laws 
were seen as tools to be selectively employed throughout the disputing life cycle. The extended 
case method focussed on process” (Donovan 2008: 136-137). This shift includes a refocus from 
institutions and social groups to individuals. So instead of following the case as defined 
institutionally through the doctrine of precedence, the new process-oriented methodology 
follows the parties engaged in the dispute.  
 
2.5 Fieldwork sites 
My fieldwork took place at multiple sites in Tonga, New Zealand and Geneva, Switzerland. The 
use of multiple sites coincides with Sally Falk Moore’s rationales that the field for ethnographic 
studies can be “anywhere: in industrialized society or in an exotic island, in the observed present 
or in the historically investigated past” (2005: 3). This is what Gusterson (1997) also refers to as 
polymorphous engagement, where interacting with informants can occur across a number of 
dispersed sites or in a number of different virtual forms, such as data collection through 
electronic means (cited in Donovan 2008: 149). The use of multiple sites for ethnographic 
research is also a growing trend in anthropology, particularly legal anthropology. Using multiple 
sites for fieldwork purposes in this project enables analyses of the local legal system and cultural 
practices that exist but are not incorporated into the local intellectual property laws. Multi-site 
research further allows the extraction of nontrivial but general complimentary and conflicting 
principles that will facilitate the integration of local system into broader global networks through 
the promotion of mutual understanding.  
My decision to look at multiple sites, and especially to include New Zealand, were to highlight 
that while some Tongan traditional cultural expressions may not be protected by intellectual 
property laws, innovations and creations that may have derived from traditional ideas or 
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creations could receive protection as new derivative works under intellectual property law. A 
large amount of this type of work is created by Tongans in Tongan and by Tongans living in the 
diasporic community in Australia, the USA and New Zealand. However, New Zealand by far 
hosts the largest number of Pacific people abroad, and also hosts the largest number of Tongans 
living abroad (Talakai 1999). Deciding to focus on Auckland was not by chance; this is where I 
find myself most grounded in terms of belonging to a diasporic Tongan community. It is also 
home to several Tongan artists, musicians and performers who are reproducing their works and 
creating new works inspired by their Tongan heritage.  
In April 2006, I spent 2 months in Geneva conducting archival research at the Traditional 
Knowledge Division of the World Intellectual Property Organisation (WIPO). This was an 
important part of my preparation for fieldwork in terms of both theory and methodology. At the 
end of my time in Geneva, I returned to Nijmegen in Netherlands to reflect on what I had 
learned and how I would incorporate this into the next phase of my project. 
During the fieldwork phase, I was based mostly in Auckland and Tonga. Auckland was an ideal 
location because for its closeness to Tonga, and being in Auckland also enabled me to access the 
large Tongan diasporic community based there. Auckland also enabled me to access cultural and 
legal experts, archival resources and libraries. Between December 2006 and December 2010, I 
made several visits from Auckland to Tonga and stayed for periods of 3 weeks to 2 months.  
In 2006, I made a visit to Tonga to talk to cultural experts, government personnel and cultural 
agencies. These visits coincided with the World Intellectual Property’s Pacific Project on 
Intellectual Property and Safeguarding Cultural Heritage (Talakai 2007). It was through this work 
that I found tracing genealogy and connections (Ka`ili 2008) useful for my own PhD research. In 
2007 I made four visits to Tonga, and during each visit I had many conversations with artists, 
cultural experts, musicians, lawyers, a court administrator, producers and consumers of culture 
and cultural material, government officials and non-government organisations. In 2008, I 
returned to Tonga three times to make some follow-up on court proceedings and to try to obtain 
key legislation. During these visits I was able to also hold several talanoa with Tongans.  
Further visits took place between 2009 and 2010. In 2009, I returned to Tonga and was able to 
attend the Kava Kuo Heka Exhibition. During the exhibition I made some observations, took 
photographs and was able to hold conversations with participants. Attending the exhibition was 
not by chance: I had been asked to create educational materials on intellectual property issues 
and laws for artists, producers and performers to use and refer to. This is because some artists 
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were complaining about their work being copied without their permission. In 2010, I returned to 
Tonga to participate in the Tonga Research Association Conference and had the opportunity to 
talk to others, which included the granddaughter of the late tufunga lalava Tamale of Niutoua. 
 
2.6 Participants 
Family connections and community networks are two key factors to consider when conducting 
research with Tongan people, whether in Tonga or in a Tongan community abroad. I have 
discussed this earlier in relation to Ka`ili’s ‘communal research approach’. But in the context of 
my work prior to leaving for Tonga, I used my genealogical connections and community links to 
identify participants. Through these links and connections, participants were identified through 
conversations (talanoa) with my own genealogical connections and through other Tongan 
networks in Auckland and Tonga.  
The research participants consisted of Tongans who were during the time of this research either 
living in Tonga or in New Zealand. In all the visits I made to Tonga, I was able to have talanoa 
sessions (conversations) with 89 participants. With some participants, I was fortunate to have 
more than one talanoa session. Some of the talanoa sessions also occurred outside of a formal set 
time and place. Very often, participants remembered something from our first talanoa and later 
talked with me about it; some of these conversations have happened on the bus or when we 
passed each other on the street. Participants consisted of artists, musicians, art dealers, 
government officials, lawyers, weavers, tapa makers, museum workers, performers and cultural 
experts.  
 
2.7 Use of Tongan language and cultural markers  
As a Tongan conducting research within my own community, in my own culture and with my 
people, I experienced both blessings and challenges. The fact that I can speak Tongan fluently 
helped me with my research and in my interaction with participants. Using the Tongan language 
allowed for hohoko and fetu`utaki to occur before any serious talking took place. As noted above, 
hohoko and fetu`utaki is where the researcher and participant both use their genealogical 
connections and relational links to forge an open and honest relationship of sharing stories and 
knowledge. This is an expected part of doing research with Tongan people, as this has been my 
experience with other research projects I have previously been involved with.  
The use of the Tongan language is also vital to a mode of analysis that is centred in values, 
beliefs and culture. Wearing the kiekie while I was out conducting talanoa sessions with 
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participants was not something I had planned to do. I thought of it as a cultural protocol to 
show respect, but I never imagined it would be a vital part of my fieldwork. However, when I 
arrived in Tonga, I felt the need to wear a kiekie (waist attire for women). This is something that 
I had thought of doing if I was to see a person of noble or eiki rank, but certainly not throughout 
the entire time I would be conducting fieldwork in Tonga. In almost every visit that I did, and 
visits associated with my research project, it felt right to always wear a kiekie during every 
interaction with participants. This for me was a marker of respect and a cultural protocol that is 
still very much practiced and observed in Tonga by public servants and Tongans.  
 
2.8 Analysis  
As I have stated earlier in this chapter, this work is influenced by my background both as a 
Tongan doing research with Tongan people but also as an academic with a background in 
anthropology and law. My cultural and academic background therefore has influenced not only 
the design of this project but also the data collection and the analyses of this research. This thesis 
employs the interpretive approach to data analysis provided by Strauss and Corbin (1990). In this 
approach, the researcher is concerned with accurately describing what she or he has understood 
and reconstructing the data into a recognizable reality for the people who have participated in 
the study. Using this approach requires some degree of selection and interpretation of the data. 
As a researcher using this approach, I combined the descriptions, speakers’ words, field notes 
quotations, case law decisions and my own interpretations into a rich and descriptive narrative. 
The weaving together of different aspects of the data is inherent in the process of tui kakala as 
noted above.  
Both the literature and the data were analysed using a computer program, NVIVO 9. The 
NVIVO 9 programme enabled efficient inputting of literature and data into organised themes. 
These enabled me to link themes from the literature review with themes from the data collection 
process. This valuable program also enabled me to identify quotes from material that had been 
entered into different reoccurring themes.  
 
2.9 Limitations  
This project acknowledges certain methodological limitations, and one of those limitations is the 
problem of tracing how one system of law becomes translated into the other. This is because in 
trying to translate one system into another, serious problems can occur when relying on the 
principles of legal formalism (Donovan 2008). My own legal training in a common law 
adversarial system has also influenced the type of fieldwork and expectations that I have on this 
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work and on law, which may differ perhaps from those of a fieldworker who was trained in an 
inquisitory system or only in anthropology.  
Another limitation is the approach of focusing mainly and purely on traditional expressions of 
culture. Some may argue that compartmentalising traditional knowledge in this way adds to its 
marginalization. Chapter 1 detailed my decision to focus only on traditional expressions of 
cultural and provided rationales for doing so. This limitation therefore relates to methodological 
issues and process rather than on substance. 
 
2.10 Conclusion 
What is clear from this research project is that research in higher educational institutions is 
underpinned by Western values, belief systems and epistemologies. These values often determine 
political structures; for example, economic systems are made global through economic structures 
and legal means. But within the last decade, Pacific and particularly Tongan research theory and 
practices are growing rapidly, and are widely used by Tongan researchers as more appropriate 
theoretical and practical ways of working in their own contexts. These new theoretical and 
practical ways of conducting research are underpinned by Tongan values and practices.  
Working on this project provided me with ways of using and weaving together the different 
disciplinary and cultural positions in which it is located. In doing so, it has enabled me as a 
Tongan researcher doing research in a higher education setting to re-position myself in a new 
space, ‘the space in between’. This new space has enabled me not only to add to my disciplinary 
framework by arguing for a space in between but also to argue for the place of Tongan 
theoretical methodological frameworks in higher education research settings. I urge Tongan 
researchers who like myself come from a marginalised position to think of this new research 
space. In doing so, they not only reclaim Tongan knowledge and values for Tongan people, but 
they increase our understanding of these issues.  
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Chapter 3 
Koloa tukufakaholo / Tongan traditional cultural expressions 
 
3.1 Introduction 
This chapter will address the first question this thesis poses: What do Tongans consider as 
traditional cultural expressions? To answer the question entails an exercise in social construction 
that involves construction of the past and the transformation of culture and tradition. Hau`ofa 
(2008: 64) refers to this as the process of “constructing our pasts, our histories, from vast 
storehouses of narratives, both written and oral, to push particular agendas” where “we must 
resort very seriously to our ecologically based oral narratives”. Ecologically based oral tradition is 
analogue to what Māhina (1992: 1-10) referred to in his work as “tala-ē-fonua; a vernacular 
ecology-centred historico-cultural concept”. The concept of tala-ē-fonua can be translated to mean 
the stories of the land or oral traditions of the land based on physical, social and spiritual 
environments. Tala-ē-fonua or the oral traditions of the land are based on the land and natural 
environment, the people, social contexts and culture and their relationships. Building on Hau`ofa 
(2008) and Māhina’s (1992) work, this means that discussions on the social construction and 
politics of culture must contain histories, roots and identities (Hau`ofa 2008). On this basis, 
Hau`ofa argued for the introduction of the Oceanian or Tongan notion of ecological time and 
space.  
Tongan scholars such as `Okusitino Māhina (2008, 2010c), Tevita Ka`ili (2005), Semisi Potauaine 
(2010) and others have developed the Tongan philosophy of tā and vā (time and space) into 
what is known as the Tongan time-space theory of tā and vā. My work is also informed by the 
Tongan philosophies of tā and vā and is also builds on the work of Māhina and others. 
According to Māhina (2008, 2010c), tā and vā are the abstract dimensions of fuo and uho where 
fuo is translated as form and uho as content. Additionally, form and content or fuo and uho were 
also the concrete dimensions of tā and vā, where time and space, like fuo and uho, are inseparable 
in reality and/or in nature as they are in mind and society. The Tongan thinking and practice of 
tā and vā (form and content) clearly articulates the co-existence of time and space as are form 
and content of things across nature, mind and society (Māhina 2008, Potauaine 2010). For 
instance, the Tongan notion of time as expressed in terms of past, future and present differs in 
emphasis from our modern conception. Hau`ofa argued that “our modern conception of time 
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stresses a linear progression in which the past is behind us, receding over further, while the 
future is ahead, in a direction of our progression” (2008:64-65).  
In contrast, the Tongan notion of time can be understood as non-linear. I see similarities 
between the Tongan notion of ecological time and the Hawaiian understanding of time discussed 
by Kame`eleihiwa in ‘Native Land and Foreign Desires’ (1992). Kame`eleihiwa wrote that the past 
referred to time in front or before, whereas the future is the time that comes after or behind, as 
if the “Hawaiian stands firmly in the present, with his back to the future and eyes fixed upon the 
past, seeking historical answers for present-day dilemmas”. The Hawaiian interpretation of time 
expressed by Kame`eleihiwa is analogous to the Tongan interpretation of time, where the future 
is always unknown and the past is rich in knowledge and experiences.  
Therefore, the historical information provided in this chapter is part of the important process of 
social construction and politics of culture referred to by Hau`ofa. This is important not only for 
social construction of the past and politics of culture, but also for understanding Tongan history, 
the development, changes and progression of koloa faka-tonga (Tongan cultural heritage or 
valuables). Moreover, the historical information provided in this chapter is also valuable for 
seeking historical answers to present-day dilemmas. It is particularly useful in understanding what 
Tongans consider Tongan traditional cultural expressions, as well as why Tongans produce 
traditional cultural expressions and understandings of concepts such as property, ownership and 
protection.  
Tongan traditional cultural expressions are referred to in the Tongan context by Tongan people 
as koloa tukufakaholo. The term koloa tukufakaholo encompasses traditional knowledge and 
traditional cultural expressions that are both tangible and intangible. The word koloa in Tongan 
culture refers to tangible and intangible material that Tongan people consider valuable. Value in 
Tongan culture takes into account both economic and non-economic value, and is inherent in 
many Tongan words such as mahu`inga and mata`ikoloa. The word mahu`inga comes from the root 
word mahu, which means plentiful, and `inga on its own is not a word but a suffix. Mahu`inga 
implies value of great important or significance. The word mata`ikoloa can be broken into two 
root words, mata and koloa. Mata is translated as eye or face and koloa as valuables or treasures. 
Mata`ikoloa therefore can be translated as tangible or intangible valuables which signify or 
identify Tongans. Mata`ikoloa is often used to refer to children, family, land, values, practices, 
customs and traditions, signifying values that are beyond monetary value.  
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Identifying what constitutes Tongan traditional cultural expressions is a particularly significant 
matter in the context of intellectual property. In legal terms, before anything can be protected, its 
subject matter or what to protect must be ascertained. This is supplemented by various other 
requirements that need to be satisfied, such as the identification of authorship or the creator of 
the work. This links to the question of ownership. The work created by a known owner must 
stand the test of authenticity, newness, originality and novelty. These requirements form the 
fundamental elements of intellectual property laws. Consequently, not being able to satisfy these 
intellectual property requirements often causes the inability to use intellectual property laws to 
adequately protect traditional cultural expressions.  
The task of identifying what constitute Tongan traditional cultural expressions requires an effort 
that is broader than what is covered in this chapter, which is an attempt to identify Tongan 
traditional cultural expressions through written literature, oral tradition and interviews with key 
Tongan experts. This work highlights the need for cultural mapping, documenting and 
inventorying Tongan traditional knowledge and traditional cultural expressions. I note that in 
2010, the Institute of Education at the University of the South Pacific office in Tonga was 
contracted by the Secretariat of the Pacific Community to conduct cultural mapping in Tonga. It 
is not clear from the final report of this project how exhaustive this cultural mapping was in 
terms of identifying all traditional Tongan cultural expressions. Some that were identified in this 
thesis and in other written work were absent from the report of the cultural mapping. However, 
there are numerous works already done on various aspects of Tongan knowledge and cultural 
heritage and intellectual property protection (Hau`ofa 2008; Havea 1996; Helu 1999; Māhina 
2003).  
This work will therefore add to previous work done on Tongan cultural heritage and will provide 
a framework for research, mapping, inventorying and/or recording and protection of Tongan 
koloa tukufakaholo.   
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3.2 Koloa tukufakaholo / Tongan cultural heritage 
 
FIGURE A: KOLOA TUKUFAKAHOLO  
 
 
 
 
 
 
 
 
 
  
 
 
 
 
 
 
In Figure A: Koloa tukufakaholo encompasses traditional knowledge and expressions of knowledge 
both in tangible and intangible terms. Traditional knowledge and traditional cultural expressions 
are interconnected and are build on three main divisions. The first is tufunga or what can be 
considered material art. Material art encompasses knowledge and expressions of knowledge 
associated with the male domain. The second is nimamea`a or what can be considered fine arts. 
This category is predominantly associated with the female domain. I say predominantly here 
because there are some discrepancies when it comes to the division of labour and divisions in the 
arts. The third is faiva, encompassing performing arts such as dance, music, poetry, games and 
comedy. In faiva both men and women are involved. The three divisions are characterised by 
teuteu (decorations) and heliaki (aesthetics), and each category can have distinctive teuteu that are 
unique to each.  
Koloa tukufakaholo  
Tongan heritage 
Traditional knowledge Traditional cultural 
expressions 
Tufunga Nimamea`a Faiva 
Teuteu/decoration 
Heliaki/aesthetics  
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Koloa tukufakaholo has been used by Tongans to refer to Tongan cultural heritage (Māhina 2003). 
This encompasses traditional knowledge and traditional cultural expressions that are both 
tangible and intangible. Consider tangible heritage such as historic sites or monuments that have 
intangible stories, myths and oral traditions associated with them: some tangible historic sites and 
material art may have intangible associations in terms of oral tradition and myth. Consequently, 
while the tangible and intangible may be treated separately, they are in fact closely interconnected 
This is what Māhina (2003) calls the dual nature of Tonga’s cultural heritage23 where she 
discusses tangible and intangible cultural heritage in terms of formal and functional qualities in 
relation to their use in Tongan society. The formal and functional qualities of koloa tukufakaholo 
are embodiments of the refined knowledge and skills of Tongan artists (Māhina 2003). Some of 
the formal and functional qualities Māhina refers to will be captured in further articulation of the 
different art forms discovered through historical information. 
Intangible heritage is therefore ephemeral in nature. It is ephemeral because it changes frequently 
and is not expressed in permanent physical form. Every expression of intangible heritage is 
different and changes as communities practice such expressions and pass them on from one 
generation to another. This of course makes the management and protection of intangible 
heritage even more difficult: not only does this change, but this heritage transcends borders 
when people move and new surroundings bring new influences and changes.  
However, significant aspects of heritage that are often ignored are its living aspects, which are 
constantly evolving and changing. Because these aspects are often ignored, tradition therefore is 
often taken as something unchanging, authentic and static. Traditional cultural expressions are 
handed down from one generation to another, either orally through imitation or action, and 
reflect a community’s cultural and social identity (WIPO n.d.). Authors or owners of work are 
usually the ha`a or clan with key individual caretakers of knowledge and skills on behalf of the 
group. Production of cultural heritage was often for group purposes and consumption, and 
never for the mass commercialization we see happening today.  
Therefore, while tradition is thought of as only about reproduction and imitation, it is also about 
innovation. Janke (2003a) supports this by arguing that cultural heritage is a permanent process 
of production that is cumulative and innovative. Because heritage is alive, its survival is 
significant through performance, use and transmission. The living aspect of heritage means that 
it can include objects, knowledge, literary and artistic work which may be created in the future. 
                                                          
23 Kolokesa Māhina in 2003 conducted a study on ‘Koloa Tukufakaholo: Management of Tonga’s Cultural Heritage’.  
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This is particularly an important aspect of intangible heritage as we continue to see a lot of 
contemporary works that are influenced by changes in and development of culture and tradition.  
Koloa tukufakaholo can be broken into three separate root words. They are 1) koloa, 2) tuku, and 3) 
fakaholo. Treated on their own, the terms have many variable meanings and interpretations. For 
instance, the term koloa can generally mean valuables or treasures. Additionally, the word koloa is 
also used to refer to the king’s teeth.24 In both meanings and use, the words imply importance, 
significance, value and status. Simply put, it refers to anything and everything that Tongan people 
consider important, valuable, meaningful and `eiki (status). The word koloa is often used to refer 
to children, people, ocean, land, language, values, practices, women’s production (referred to as 
koloa) and men’s production (referred to as ngāue).  
The broad interpretation of koloa in the Tongan context is analogous to the Maori interpretation 
of the word taonga25 (Mead 1994a). Koloa is therefore broader then the interpretation and 
classification made by Kaeppler in her reference to koloa and ngāue (1990). In the distinction 
Kaeppler made, she referred to koloa as the products of women’s work. In this regard, koloa is 
classified and distinguished based on the gender of the producer(s) of the objects. Women’s koloa 
include bark cloth, mats and baskets. More discussion of women’s production will be provided 
later in this chapter.  
Tuku has different meanings;; it can mean stop, ‘leave it alone’ or ‘leave something for someone’. 
Fakaholo consist of the word faka and holo. Faka is a prefix: when it stands on its own it has no 
meaning. Holo also has different meanings. It can mean a piece of bark cloth, a verb meaning to 
dry26 or it can refer to the presentation of koloa and ngāue associated with cultural ceremonies 
such as weddings and birthdays. In the third meaning of holo, it is associated with presentation 
and ceremonies. This is built around tauhi vā or recreating and maintaining social spaces or 
relationships, similar to those discussed by Ka`ili (2008). If we combine the prefix faka and holo, 
fakaholo can mean genealogy or to swallow something in liquid form. Both meanings associated 
with fakaholo indicate that genealogy has a significant place in Tongan culture and that Tongan 
culture is fluid. Broadly speaking, koloa tukufakaholo incorporates people, land and culture, where 
culture is a way of life. Through social and cultural interaction, heritage is passed on and kept 
alive. 
                                                          
24 The hierarchy inherent in Tongan society is also reflected in Tongan language. The language used for the King 
differs from that used for the nobility, and the language used for the noble class also differs from that used for the 
commoner class.  
25 The Maori word taonga means treasures 
26 The act of drying is done with a piece of bark cloth 
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As I assessed the early literature on Tongan art,27 it startled me not to encounter any reference to 
koloa tukufakaholo. This suggests that either the term koloa tukufakaholo may have been overlooked 
by the early European visitors to Tonga, or it may have been a term introduced much later. 
However, if koloa tukufakaholo is a term introduced later, this does not explain its absence from 
the literature on Tongan art in the 1970s and 1980s until its later appearance and use in the work 
of Havea (1996) and Māhina (2003). I would argue that the term koloa tukufakaholo has always 
been in Tongan society since early European contact, and has been overlooked because of 
differences in cultural meanings and lenses. Other Tongans also had this view. As one informant 
noted that: 
I don’t think that koloa tukufakaholo is a recent concept and I believe it is an old term. As Tongans 
we treat our cultural values, practices, knowledge, language and everything that are important to 
us as koloa tukufakaholo. We don’t need to say or always make reference to it, but we treat 
everything we do and that is valuable to us Tongans with the aim of passing it on to the next 
generation (personal communication 2008, female age 55). 
Although the early literature made no reference to koloa tukufakaholo, the term koloa was used in 
Kaeppler’s work (1990, 2008) to refer to valuables and to women’s work. Despite the lack of 
reference in Kaeppler’s (1990) work to koloa tukufakaholo, her work adds value to this argument 
because of her analysis of the role that the arts play in a hierarchical Tongan society. Kaeppler’s 
analysis refers to prestigious goods and performances, where “valuables are important processes 
and products that are embedded in the Tongan conceptualisations about the reproduction of 
[Tongan] society and culture” (2008: 59). On similar notes to those made by Kaeppler on 
traditional arts of Tonga, the discussions there can help us understand Tongan society and the 
production, presentation and distribution of traditional Tongan art. To understand cultural 
patterns in relation to production, presentation, distribution and consumption of Tongan art, 
they must be analysed as a component in the broader context of koloa tukufakaholo and in the 
contexts of tā an vā referred to earlier.  
 
3.3 Tongan traditional cultural expressions 
Koloa tukufakaholo incorporates traditional cultural expressions and traditional knowledge and 
treats them as inseparable. While this work also endorses holistic interconnectedness between 
the tangible and intangible aspects of koloa tukufakaholo, it will only deal with traditional cultural 
                                                          
27 European explorers (from 1616-1810) in Tonga also make no mention of or reference to koloa tukufakaholo 
(Ferdon 1987). 
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expressions, mainly because of the scope and time limits this work is subject to. Moreover, the 
decision to focus on the traditional cultural expressions aspect of koloa tukufakaholo is also 
influenced by the scope of protection provided by intellectual property. Since this work looks at 
both cultural and intellectual property protection of Tongan traditional cultural expressions, it 
inevitably delves into both cultural and legal means of protection. Cultural means refer to inter 
alia cultural policies, protocols, guidelines and inventories, while legal means are intellectual 
property laws or cultural heritage laws.  
Traditional cultural expressions or expressions of folklore form a vital part of an individual, 
group or nation’s cultural heritage. While the terms traditional cultural expressions and 
expressions of folklore are used interchangeably in other contexts, some indigenous peoples do 
not endorse the use of the term folklore. Therefore, the term traditional cultural expressions is 
used throughout this thesis.  
This lack of endorsement for the use for the term folklore is due largely to the negative 
connotations associated with the term and the underlying assumptions that describe the elements 
of cultural heritage as being passed on. Therefore, traditional cultural expressions is considered 
more neutral and covers “potentially customs, traditions, forms of artistic expressions, 
knowledge, beliefs, processes of production and spaces that originate in many communities 
throughout the world” (Janke 2003a: 25). The term traditional cultural expressions incorporates 
both tangible and intangible aspects and can either be one or the other or a combination of the 
two.  
Defining traditional cultural expressions and expressions of folklore is often a strenuous task, 
mainly because of the nature and scope that traditional cultural expressions cover. However, 
WIPO provides a working definition of traditional cultural expressions or expressions of folklore 
(WIPO n.d.: 7): 
Productions consisting of characteristic elements of the traditional artistic heritage developed and 
maintained by a community or by individuals reflecting the traditional artistic expectations of 
such a community, in particular: 
- Verbal expressions, such as folk tales, folk poetry and riddles, signs, words, symbols and 
indications; 
- Musical expressions, such as folk songs and instrumental music; 
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- Expressions by actions, such as folk dances, plays and artistic forms or rituals; whether or not 
reduced to a material form; and 
- Tangible expressions, such as: productions of folk art, in particular drawings, paintings, 
carvings, sculptures, poetry, terracotta, mosaic, woodwork, metal ware, textiles, carpets, 
costumes, crafts, musical instruments and architectural forms. 
WIPO uses the terms traditional cultural expressions and expressions of folklore 
interchangeably. However, it is also important to note that WIPO’s definition derives from years 
of working closely and in collaboration with indigenous peoples and communities worldwide. Its 
definition has incorporated some of the variances identified by indigenous peoples through 
several initiatives and works done over the years. For example, WIPO collaborated with the 
Secretariat of the South Pacific Community and UNESCO in 1999 to host the Symposium on 
the Protection of Traditional Knowledge and Expressions of Indigenous Cultures in the Pacific 
Islands, and in 1999 WIPO undertook the Fact Finding Mission in different regions. 
Nevertheless, in the context of this work and as I have explained earlier, the term traditional 
cultural expressions will be used, as it recognises the interconnected relationship between 
tangible and intangible heritage. This is particularly true for many traditional communities and 
for an archipelago such as Tonga that views traditional knowledge and the forms this is 
expressed in as inseparable: the knowledge is inseparable from the ways of life, cultural values, 
spiritual beliefs and customary laws of Tongan people. Traditional knowledge can be associated 
with cultural expressions such as songs, chants, narratives, legends, designs and motifs. More 
importantly, traditional cultural expressions are timeless and continue to be practiced and passed 
from generation to generation.  
Traditional cultural expressions have been the subject of many international discussions and 
debates and some of these have been referred to in earlier chapters. These debates have drawn 
attention to specific claims of misappropriation and misuse of traditional cultural expressions 
and are further discussed in later chapters. This extensive international policy discussion over the 
protection of traditional cultural expressions has led to further regional and international 
development of policies and laws in this area.28 This development is necessary in light of new 
technologies that make heritage and culture more globalized, accessible and commercialised.  
Nonetheless, the protection of traditional cultural expressions is often associated with traditional 
knowledge in its narrowest sense. In this sense, traditional knowledge refers to the technical 
                                                          
28 This has been the focus of WIPO’s work through the Intergovernmental Committee. 
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know-how linked to traditional ecological or medical knowledge.29 This include “the content of 
or substance of traditional know-how, innovations, information, practices, skills and learning of 
traditional knowledge systems such as traditional agricultural, environmental or medicinal 
knowledge” (WIPO n.d: 5). In this regard, the work of international organisations such as the 
World Intellectual Property Organisation and regional organisations such as the Secretariat of 
Pacific Community are vital.  
However, before any talk of protection can be realised, the question of what constitutes Tongan 
traditional cultural expressions should be dealt with, as it is most important that the subjects or 
things to protect are identified. Key aspects of traditional Tongan arts will be discussed as a 
means to understand and ascertain what constitute traditional cultural expressions and why they 
are significant to Tongan people. 
 
3.4 Traditional arts of Tonga  
 
FIGURE B: TONGAN ARTS 
 
 
 
 
 
 
 
 
 
 
 
                                                          
29 Traditional knowledge in the context of intellectual property refers to the traditional technical know-how, or 
traditional ecological, scientific or medical knowledge. 
Tongan Arts 
Tufunga Nimamea`a  Faiva 
Teuteu/Decoration 
Heliaki/Aesthetics 
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Figure B shows the three main divisions of Tongan art. They are tufunga (material art), nimamea`a 
(fine arts) and faiva (performing arts). All three have specific decorations and aesthetics 
associated with them. The traditional arts of Tonga were considered hereditary professions or 
ways of life. Accordingly, Kaeppler (1990) noted that traditional Tongan arts can be understood 
as cultural forms embedded in social life, actions, relationships, customs, values and practices. 
These cultural forms are a result of creative processes, and these cultural processes use or 
manipulate words, sounds, movements, materials, spaces, or scents in such a way that they 
formalize the non-formal (Kaeppler 2008). Therefore, the formal and functional qualities of 
traditional Tongan arts are embodiments of the knowledge and skills of Tongan artists (Māhina 
2003).  
Traditional Tongan art is generally divided into three main classes: 1) tufunga or material arts, 2) 
nimamea`a, fine arts and 3) faiva or performing arts. These traditional arts include poetry and its 
attendant music and dance, as well as the making of scent, bark cloth, mats, basketry, ornaments, 
tattooing and woodworking, including incising and sculpture (Kaeppler 1990: 59). Out of the 
three categories of traditional Tongan art, faiva and tufunga were considered specialised 
professions.  
Tufunga was the profession of ha`a tufunga and faiva was the function of ha`a punake (Māhina, in 
Tohi 2007). Faiva is associated with performing art while tufunga is associated with material art. 
The profession of the ha`a tufunga can also be divided into sub-classes of tufunga langafale (house 
builders), tufunga fo`uvaka (boat builders), tufunga fonolei (ivory carvers), tufunga nimatapu 
(undertakers), tufunga lea (speech composers), and tufunga fonua (specialty of the land) to name a 
few.  
The second class of traditional Tongan art is fine arts or nimamea`a. The word nimamea`a has two 
root words: nima in the Tongan language means the number five or hand. In the context of 
Tongan art, the reference to hand implies handiwork, work performed with the use of one’s 
hands. Mea`a is translated as works of art or craft. These works of art can be produced by both 
men and women, although nimamea`a are predominantly produced by women. Nimame`a is 
predominantly work or occupations held only by women; the activities involved in the 
production of nimamea`a involved delicate processes that were believed to be best suited for 
women’s hands. Such works of art include lalanga (weaving or the production of mats), koka`anga 
(production of tapa), tui kakala (production of garlands) and tui kato (production of baskets), to 
name a few.  
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The third class of traditional Tongan art is faiva. Faiva, specifically in the context of performing 
arts, is the function of ha`a punake. Ha`a punake is a group that can do all three components of 
faiva; this is often referred to as punake kakato or someone who is able to perform and execute all 
three functions. The three components of faiva are ta`anga (poetry), hiva (music) and haka (dance). 
Ha`a punake was then divided into ha`a pulotu. The ha`a pulotu is a group specialising in one of the 
three components of faiva. For instance, ha`a pulotu were divided into sub-classes of ha`a pulotu 
fa`u (poetry) ha`a pulotu hiva or fasi (music) and ha`a pulotu haka (dance).  
Faiva can also be used in the context of other specialised skills and occupations, such as games 
and speech. In the category of games, it can include bodily games such as faiva fangatua (body 
wrestling), faiva heu lupe (pigeon poaching) and faiva fakaoli or fakakata (comedy). In relation to the 
category of speech, reference is often made to faiva lea and tufunga lea. Tufunga lea is generally used 
to refer to skill in putting words together; faiva lea is associated with the art of oration or 
delivering speeches. Mālie is therefore a concept used in the context of Tongan faiva and can be 
viewed as constituting success and achievement in other areas, such as education (Manu`atu 
2000). Mālie is also applicable in the context of lea (speech), where a speaker is praised for her 
tufunga lea and also for her faiva lea.  
All traditional Tongan arts can be examined in terms of their individual and collective forms, 
media and functions, followed by an examination of quality and utility of the art in relation to 
production, distribution and consumption (Māhina 2008). Moreover, Māhina pointed out that in 
traditional Tonga, the quality and utility of the arts were combined (ibid.). However, the formal, 
substantial and functional divisions of the arts can also be examined in relation to internal and 
external measures. Potauaine (2010: 11) refers to what I call internal and external measures as the 
“body functions as a form of intersection which defines tufunga, faiva and nimamea`a in terms of 
the interplay of the internal and the external”. Internal and external measures take the body as a 
reference point whereby art is defined in relation to the body as a creative product or a process 
of creation. 
Additionally, Māhina (in Tohi 2002) argues that all traditional Tongan arts can be understood in 
the context of tā and vā, where the former means time and the later means space or the 
production of form in space:  
In general tā is considered less important than vā in Tonga. But in formal contexts of extreme 
social and aesthetic importance, tā and vā become equal in worth, especially the performance of 
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prescribed social obligations and artistic creation of harmony and beauty. Like the world over, 
both tā and vā underpin the overall Tongan conception of the practice of art 
Māhina is here referring to tā and vā as principles that epitomize the values and practices that 
guide the production, the presentation and distribution of Tongan art. This author also argues 
(2002: 86-87) that “art takes place in tā and vā, a spatial-temporal rearrangement that produces 
harmony and beauty”;; this signifies that tā and vā are fundamental “not only as a physical 
medium but also as a social praxis dealing with time and space”.  
As forms of social activity, tā and vā have characteristics that are both intrinsic and extrinsic. 
Intrinsic qualities include tatau (symmetry), tāfua (rhythm), potupotutatau (harmony) and mālie 
(beauty) (Māhina 2002;; Manu`atu 2000). Extrinsic qualities include the “producer of art, its 
outcome as a product of art, its outcomes as a product, socially affect[ing] the producer and 
consumer alike and the conditions in which they are produced” (Māhina 2002: 87). The historical 
information provided later in this chapter on the different types of Tongan art illustrate the 
intrinsic and extrinsic qualities Māhina refers to here. The outcomes are described by Māhina to 
include “communicative aspects of art, expressed in emotional terms often in the form of 
exuberance or excitement specifically and its use to people generally” (ibid.: 87). The extrinsic 
qualities include māfana, vela, tauelangi and mālie (Māhina 2002; Manu`atu 2000). Both intrinsic 
and extrinsic qualities are important, as they also provide a means to measure achievement and 
success (Manu`atu 2000). The intrinsic and extrinsic characteristics of art are therefore linked to 
form and content of art in itself and art in society. According to Māhina, the form and content 
of things, as spatio-temporal manifestations of tā and vā, exist within and across nature, mind 
and society, and can be considered on a philosophical level as major divisions of reality (2002). 
Māhina further notes that as we move from one division of art to another, we will witness 
distinct art forms being logically differentiated in terms of form and content, or fuo and kakano 
(2002).  
All content and form of formal art are produced in a medium of specific heliaki (aesthetics) and 
teuteu (decoration or beauty). Aesthetics is defined as culturally specific and evaluative ways of 
thinking about such form (Kaeppler 2008: 7). It also involves the process of artistic production, 
the products of artistic production, the function of artistic production, the purpose of artistic 
production and the objectifiers’ intentions (Kaeppler 1990). Heliaki therefore is manifested in 
layers of metaphors and embedded in Tongan cultural values and practices. 
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3.5 Culture of inequality reinforced in the arts 
Historical accounts of early Tongan society show a hierarchical system of social organisation. 
This hierarchy is reflected in the entirety of Tongan culture and society; every aspect of Tongan 
society is ranked, including the family unit, production of goods and arts, language and food. 
This hierarchy continues to figure in modern Tongan society and culture., and creates what 
Kaeppler (1990: 61) refers to as “inequalities in prestige, power, authority and status – as well as 
inequalities in the arts”. These inequalities give rise to further inequalities in the production, 
presentation and distribution of Tongan arts in traditional society. Like the social systems in 
which the arts are embedded, objects are visual symbols of prestige, power, authority and status, 
and are important markers of a hierarchical order. Kaepppler (2008: 7) says inequalities are 
manifested in: 
…unequal access to clothing [and] ornaments, unequal distribution of valuables during 
ceremonial exchanges, unequal elaboration of rites of passage, inequality of celebrity status as 
reflected in artistic performances, inequality in living conditions, unequal access to sacred places, 
and special status given to artists.  
I would add unequal distribution of labour and of occupations to the categories identified by 
Kaeppler. If we look at the three classes of traditional Tongan arts described earlier, we can 
conclude that a limited number of individuals held the knowledge and specialised skills needed to 
produce specific types of Tongan traditional cultural works.  
The groups that held the knowledge and specialised skills were predominantly from key ha`a 
(clan or extended family), and these key ha`a held the knowledge and specialised skills. The 
production of work, whether it be women’s work (koloa) or men’s work (ngāue), was reserved for 
tu`a women and men only. There are a few exceptions, but one thing which is clear in relation to 
men’s work is that menial types of work were reserved mainly as occupations for the tu`a 
(commoner) class. This finds support in a statement made by `Okusitino Māhina where he noted 
that “both the production and distribution of knowledge [and skills] were specifically in the 
hands of the so-called ha`a professional classes, such as the ha`a tufunga/class of material artists, 
further divided into sub-classes such as ha`a tufunga langafale/class of boat-builders and ha`a 
tufunga tātatau/class of tattooists amongst many others. The same applies to ha`a toutai, sub-
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divided into ha`a toutai ika/deep-sea fishermen and ha`a toutai vaka/long-distant voyagers and 
many more...” (Māhina, cited in Culturetalk 2009).30  
Knowledge and skills were passed on to the tufunga’s eldest son, a common feature of inheritance 
(Ferdon 1987). This is not surprising considering that Tongan society generates, produces and 
reproduces inequalities, and that inequalities must be maintained and reinforced to continue. The 
term ha`a means extended kinship or clan. Some of the extended kinship lines in Tongan society 
include the Ha`a Kauhala`uta, Ha`a Kauhalalalo and Ha`a Havea Lahi. Within these large kinship 
lines are skilled men and women often referred to as the specialised ha`a. The reference made to 
ha`a, as in the ha`a tufunga referred to by Māhina, suggest that the tufunga skills and professions 
were hereditary and that this knowledge and these skills stayed with specific ha`a. Early records 
of Tongan society showed that fishing and canoe building were among the skills that were 
hereditary. The clear division of labour, restriction of access to specialised skills and knowledge 
reinforces inequalities. These forms of inequalities foster social and cultural stratifications and 
enhance the positions of male and female chiefs (Kaeppler 2008).  
However, in terms of male occupations, there were some that both tu`a men and `eiki men both 
shared. These included occupations such as tattooing, carving of fighting clubs, hereditary 
fishing, canoe building and woodworking (Ferdon 1989). As noted above, although both tu`a 
and `eiki men can participate in these occupations, when it comes to professional occupations 
such as house building, canoe building and woodworking, tu`a men participated in these 
occupations.  
References made to occupations shared by both tu`a men and `eiki men in relation to sustenance 
(such as fishing) and warfare (such as carving of fighting clubs) suggest that elements of 
communal and group affairs did exist. Further evidences of group affiliation can be seen in terms 
of distribution, where distribution was made to chiefs who represented a larger group. Even 
though goods produced were often distributed to chiefs, their consumption and use were 
communal (personal communication 2007, male age 53). This means the chief and all those 
belonging to his ha`a, clan or household, were co-consumers of what was distributed.  
Because consumption was communal, this often created a problematic assumption in 
contemporary thinking that production and distribution were communally driven. I would argue 
that the skills were held by only a small group of specialised people who produced works of art. 
                                                          
30 Culturetalk is an online mailing listserve that distributes material and information in the Pacific and elsewhere on 
cultural issues. 
 66 
 
Distribution was also the occupation of specialists who had the skills and knowledge to 
distribute products or works of art, usually a task reserved for the mātāpule (the talking chief) or 
the `ulumotu`a (head of the ha`a or extended family). Consumption therefore remains the only 
communal aspect. In support of the statement I am making, Māhina notes that “such an 
assumption is highly problematic, as in the case of classical/traditional Tonga, where both the 
production and distribution of knowledge were highly specialised, leaving its consumption a 
matter of collective or group undertaking” (Māhina, cited in Culturetalk 2009).  
The specialty associated with the distribution system is inherent in the prestige of the traditional 
distribution systems of `inasi and tautau. The `inasi or first fruits are distributed as respect and 
homage to the Tu`i Tonga, who are considered the mortal representation of the divine Gods of 
Tonga. The system of tautau similarly tasked a higher chief with distribution. The point is that the 
prestige associated with the chiefs who receive respect and homage further suggests that 
distribution requires highly specialised skills and knowledge to perform the tasks and chores 
associated with prestigious distribution systems. While, traditional exchange systems no longer 
exist, modern exchange systems have remnants of the old `inasi exchange system and the 
Christian practice of tithing, such as the practice of misinale, a yearly monetary offering to the 
church. Even though distribution ceremonies no longer exist in contemporary Tongan society, 
they are significant to refer to here as a reference point. The only remaining aspects of this 
specialised distribution system can be found in formal ceremonial events such as in the king’s 
royal kava ceremony or during the conferral of a chiefly title.  
 
3.6 Gendering traditional Tongan arts 
The categorization of arts based on gender in traditional society remains characteristic of Tongan 
art in contemporary society. Figure C (below) reflects gender specificity associated with Tongan 
art. While tufunga are occupations predominantly reserved for men, nimamea`a are occupations 
predominantly reserved for women. Both men and women are involved in the production of 
faiva. What all three categories have in common are teuteu (decoration, harmony and beauty) and 
heliaki (aesthetics). Although all three have common qualities, they are distinctly different from 
one another.  
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FIGURE C: GENDER DIVISION IN THE ARTS 
 
 
 
 
 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
Production of work and the categorization of in traditional Tongan society were very much 
genderized. This genderized categorization of Tongan arts remains characteristic of 
contemporary Tongan society.  
Figure C shows how the production of art is influenced by gender, an influence that existed in 
early accounts of Tongan society. For instance, early accounts on Tongan society showed that 
the Tongan gods were associated with crafts and also determined whether the crafts were 
produced by men or women. If associated with a female god it was said to be produced by 
women, and likewise if associated with a male god the crafts would be seen as male products 
(Ferdon 1987). Several gods and godlike characters were recorded but most had no personal 
names. They were grouped as fyga or fyega, suggesting that there may have been one for each 
craft, such as the fyega goddess of tapa or bark cloth maker (ibid.: 75).  
Tufunga Nimamea`a Faiva 
Men’s  occupation   Women’s  
occupation  
Involve both men 
and women  
Teuteu/decoration/harmony/ 
beauty 
heliaki/aesthetics  
Gender specificity of Tongan traditional arts  
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The associations of gods and goddesses in relation to the production of traditional Tongan arts 
are significant as these directly relate to the distinction Kaeppler (1990) made in relation to koloa 
and ngāue. According to Kaeppler, koloa are women’s work while ngāue are men’s work. While 
koloa is seen as complementary to ngāue, koloa however reflects the high status of women in 
Tongan society (Kaeppler 1990: 63), as koloa are considered valuables reflecting the value of 
women in Tongan society.  
I use the expression ‘gendering traditional Tongan art’ to illustrate the significant role that gender 
plays both in division of labour and in understanding the processes and relationships inherent in 
producing traditional Tongan arts. Kaeppler (1999a) employs the term gender specialization to 
refer to the gender division of production in which “men were concerned with the organisation 
of space, architecture, canoes, wood carving, and arts of war and kava ceremonies” while women 
were made barkcloth and mats (ibid.: 7). Women’s textile arts or koloa complemented ngāue or 
men’s work (Kaeppler 1999b, 1990). Women’s products are also referred to as valuables or 
wealth. In contrast, men’s products derive from agricultural work and animal husbandry (ibid.). 
These divisions are reinforced by the Tongan saying ‘koe koloa `a fafine kae ngāue `a tangata’: ‘koloa 
are those by/of women and works are those by/of men’.  
Koloa are therefore treated as prestigious like women, while ngāue are treated as powerful like men 
(ibid.). Kaeppler argues that ngāue regenerate people physically while koloa of women regenerate 
people culturally. Kaeppler (1999a) distinguishes koloa from any other form of Tongan craft, 
arguing that fabrication of koloa is considered a fine art that creates valuables whose rank is 
shown by material and manner of fabrication. I would further add that value is not only inherent 
in the manufacture and ranking of the object, but that it is also intrinsic in the relationships 
people have with the objects. Different types of relationships are involved in cultural production 
and these play significant roles in determining issues such as who a person is, why an object such 
as a bark cloth is produced, who it is produced for, who is involved in its production and why it 
is produced. Historical information contributes to understanding these issues and how they have 
evolved and developed over time and most importantly as they relate to the questions of 
ownership and protection discussed in this work.  
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3.7 Tufunga / Material arts 
 
FIGURE D: TYPES OF TUFUNGA 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Figure D above lists examples of different types of traditional tufungas, which are predominantly 
male professions. Those that are predominantly male include tufunga fo`u vaka (boat building), 
tufunga fonolei (ivory carving), tufunga langafale (house building), tufunga tāmaka (rock construction), 
tufunga lalava (lashing), tufunga tatatau (tattooing) and tufunga nimatapu (chiefly funeral rituals). 
Exceptions include tufunga fonua (social and environmental design), tufunga lea (speech design) and 
tufunga teuteu (dress making). These can either be male or female professions. 
Tufunga 
Tufunga fo`u vaka 
 
Tufunga Fonolei  
Tufunga langafale 
Tufunga tā maka  
Tufunga lalava 
Tufunga tā tatau  
 
Tufunga nimatapu  
 
Tufunga fonua 
 
Tufunga lea 
Tufunga teuteu  
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The first category of Tongan arts is tufunga or material art. Different types of traditional tufunga 
are discussed below. These traditional tufunga obtained from historical information are referred to 
because they are part of Tongan people’s traditional cultural expressions. As mentioned earlier, 
specific attention will be placed on issues such as why a work was produced, who the work was 
produced for, who is involved in its production and whether or not there was inter-island 
borrowing. Inter-island borrowing means one island using an art form or a skill that was 
identified with another island.  
 
Tufunga fo`u vaka / Canoe builder  
Canoe building and woodworking were viewed by Tongans as the most prestigious hereditary 
occupations (Ferdon 1987), and only key people such as the matapules were allowed to practice 
these crafts. Other specialised tufunga that were associated with this type include tufunga toutai 
(specialists in sailing) and toutai ika (specialists in fishing). However, only a few mātāpule were 
recorded to be involved because they were predominantly concerned with matters of religion 
and state, therefore leaving the bulk of nautical construction to others (Ferdon 1987: 112). Those 
mātāpule who were concerned with canoe building were said to be true masters who limited their 
employment to the construction of canoes for only the highest-ranking chiefs (ibid.). Canoe were 
built to be used by both tu`a and `eiki men, either for long-distance voyaging or fishing. The 
traditional types of canoes include 1) the pōpao (a paddling canoe), 2) hamatefua (single-hulled 
canoe), 3) the mātou (double-hulled canoe with sloping deck) and 4) the tongiaki (double hulled 
canoe).  
Historical information shows that it is difficult to determine these canoes’ styles, innovations and 
origins, as other Pacific societies were also producing canoes. However, it was clear that each 
Pacific island had its own style and innovations in canoe building. Early encounters between 
islands also saw islands borrowing from each other. This is evident in the Tongan kalia, a canoe 
that was introduced to Tonga from Fiji.  
 
Tufunga fonolei / Master ivory carver 
Canoe builders also carved products such as wooden bowls, fly whisks, neck rests, clubs, 
sculptures and tools such as pounders and bowls (Kaeppler 1990). They made bone needles and 
have been suggested to be the artisans who also produced small bone figures of men and birds 
made from wood and bones (Ferdon 1987). Wooden objects such as bowls and neck rests were 
produced for specific functional purposes; clubs were produced for warfare. Some objects such 
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as incised and decorated clubs with metaphorical designs representing chiefly attributes were 
produced only for a specific chief. Other objects such as bowls and neck rests were produced for 
the larger group (ibid.).  
Some of the distinctive features of these objects are their decorations. Again, this was not an art 
or skill peculiar only to Tonga, as other Pacific islands were producing and decorating similar 
objects. However, inlaying was found to be a Tongan invention, while whale tooth carving for 
neck ornaments was noted as an art originating from Fiji (Ferdon 1987). Inlaying had become 
common and an accomplished practice in Tonga. In later years Tongans appear to have mastered 
whale tooth carving for neck ornaments (ibid.). Although these objects’ decorations differed 
from one island to another, as the islands started trading and making contacts with each other, 
this also included exchanging art work. This is a familiar trait in Pacific cultures as seen in 
historical information and in contemporary work. The following photographs show some types 
of work normally produced by the tufunga fonolei. 
 
Photograph 1: War clubs 
 
  
 
War clubs displayed during the Kava Kuo Heka Exhibition in Tonga, July 2009. Photograph by Malia 
Talakai. 
 
Clubs were used in warfare and also metaphorically refer to a great chief, signifying the chief as a 
great warrior and as a sacred individual (Kaeppler 1999b: 24). According to Kaeppler, many 
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Tongan clubs are major works of art, as well as dangerous weapons often given names especially 
after they had been used to kill an enemy (ibid.). Clubs were carved by tufunga tātā or tā tongitongi, 
who were considered skilled at carving and incising. The ivory inlay was performed by specialist 
tufunga fonolei referred to earlier. According to Kaeppler, clubs allowed Tongan men to 
demonstrate their artistic abilities. This creativity is discussed in detail later in this chapter in 
relation to teuteu or decoration.  
 
Photograph 2: Female sculptures 
 
 
Among the work of carpenters and carvers, were sculptures carved in female forms from ivory or wood. 
The figures in this photograph represent Tongan gods and were part of early Tongan religion. Figures 
were displayed during the Kava Kuo Heka Exhibition in July 2009 in Tonga. Photograph by Malia Talakai. 
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Photograph 3: Kali or headrest 
 
Several kali were displayed during the Kava Kuo Heka Exhibition in Tonga in July 2009. Photograph by 
Malia Talakai. 
 
As mentioned earlier, kali or headrests were also produced by tufunga belonging to the carpentry 
and woodworking domain. Considered a production of the male domain, neck rests were 
produced for chiefs. It is not clear whether this art is originally Tongan but its function as a head 
and neck rest is clearly shared with other islands, such as Samoa and Fiji. According to Kaeppler 
(1999b:16), neck rests are still part of the necessary ceremonial gifts for weddings; they still exist 
in Tonga but are rarely produced today due largely to the introduction of pillows.   
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Photograph 4: Kumete/Kava bowl 
 
 
A kumete or the kava bowl displayed during the Kava Kuo Heka Exhibition in Tonga in July 2009. 
Photograph by Malia Talakai. 
 
Like the earlier objects referred to, the kumete or kava bowl (Photograph 4) is also an art form 
that required specialized skills. According to Kaeppler, kava bowls were among the most 
important portable objects because they were used in social and political events such as 
investments of titles, weddings and funerals of chiefs (1999b: 19). The significance of kava in 
Tongan society can be traced back to Tongan mythology and has been institutionalised as an 
important ritual expressing relationships between gods, chiefs and people. Ritual movements 
called the milolua are associated with the kava ceremony, and these rituals are still practiced. The 
king’s kava ceremony is referred to as the taumafa kava and is the highest and most prestigious of 
all kava ceremonies. Performing the taumafa kava, according to Kaeppler (1999b: 20), is necessary 
to the political order as it is seen as a “social contract among chiefs, people and gods”.  
 
Tufunga langafale / House builder  
While building was an occupation held by specialised tufunga fale, tu`a men were involved in other 
non-specialised labour categories. Some tufunga were restricted to building only the houses of 
chiefs or large houses on the mala`e (meeting area). Tufunga build houses for chiefs, meeting 
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houses and sleeping quarters for people. The houses of the chiefs were distinguished by 
“complex rafter formations and rafter lashings or lalava that incorporate designs formed from 
coconut fibre sennit of two colours” (Kaeppler 1999b: 15). Tongan houses were distinctively 
different from Samoan or Fijian houses, yet all employ lashing or lalava for both functional and 
aesthetic purposes in building chiefs’ houses. It is not clear which island originally used lashing 
for functional or aesthetic purposes.  
 
Tufunga tā maka / Rock construction 
Tufunga maka is another craft practiced by male specialists. The two rock formations highlighted 
in photograph 5 and 6 are of Ha`amonga `a Maui and `Otu Langi, both linked to the Tu`i Tonga 
lineage (Māhina 2003). While the Ha`amonga is believed to mark the gateway to the residence of 
the Tu`i Tonga, Tu`i-Ta-Tu`i, the `Otu Langi are raised burial mounds built for the Tu`i Tonga 
(Māhina 2003). These stone monuments were constructed at the request of the high chiefs.  
Other rock formations include monuments such as `esi (platform mounts built for the chiefs), 
ha`amonga `a maui (gateways to chiefs’ houses) and `otu langi (huge elevated rectangular stone 
constructions for ancient gravesites of the highest-ranking lines). Stone constructions are not 
unique to Tonga, as they also appear in other Pacific islands such as Easter Islands and Tahiti. It 
is not clear how and when stone construction started in Tonga and to what degree these 
practices in Tonga are influenced by other Pacific islands or vice versa. However, stone 
monuments persist as reminders of the skills and strength of Tongan people.  
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Photograph 5: Langi-Namoala31  
 
 
The Langi-Namoala in Lapaha is the burial ground of the former Kauhala `uta royal lineage and continues 
to be used by descendants of the Kauhala`uta. Photograph adapted from Google/Wikipedia. 
 
The burial site for the Tu`i Tonga and of the Tu`i Ha`a Takalaua is situated on land and estate of 
Noble Kalaniuvalu of Lapaha. The men in the photograph are the nima tapu (the sacred hands). 
They earn this title because at the death of the King, they are the undertakers. Their hands 
become sacred to touch anything else until the period of mourning is lifted. Those that are 
considered nima tapu belong to a tufunga group that specialises in performing the funeral rites of 
kings and nobles.  
  
                                                          
31 http://en.wikipedia.org/wiki/File:Langi-Namoala.jpg. 
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Photograph 6: Ha`amonga `a Maui 
 
 
The Ha`amonga is an example of the skills and expertise associated with traditional rock construction. 
Photograph by Karlijn Haagsman, used with permission.  
 
Tufunga lalava / Lashing 
Lalava is another example of work performed by a specialised tufunga lalava. Visual evidence of 
lalava can be found in John Webber’s drawings during Cook’s 1777 voyage to Tonga (Crowe 
1994). Lashing is associated with various domains such as carpentry, woodworking and tapa 
production. It serves a functional purpose to bind and connect joints or structures of houses or 
canoes. Crowe (1994) argues that its structural function was its original purpose, but this later 
developed into a more decorative and aesthetic appreciation. Although Crowe’s argument is true 
in relation to functional development, he avoids referring to lalava as both functional and 
aesthetic, a dual nature of Tongan art that Māhina (2003) and Tohi (2002) refer to.  
The aesthetic characteristics of lalava are what Māhina (in Tohi 2002: 6) refers to as “an 
abstraction of real life experiences [where] ancient masters ingeniously and creatively develop 
formal and thematic lalava geometric designs, or kupesi, such as amoamokofe, fa`onelua, fisi`iniu and 
manulua amongst, which were connected with house building and boat building”. I would add 
that the designs or patterns inherent in lalava also form a prominent part of other decorative arts, 
such as in bark cloth, mats and on war clubs. 
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Photograph 7: Functional lalava 
 
 
Photograph 7 is an image taken of an old house in Tonga. This clearly shows that lalava is both functional 
and aesthetic. The work was done by the late Tamale of Niutoua who was a tufunga lalava. Tamale also 
took under his wing several Tongan students, including Sopolemalaga Filipe Tohi who has revived this 
traditional art form. Filipe has also worked with contemporary material in his work. Some of his more 
contemporary work uses wool and string instead of coconut sinnet. Photograph by Kolokesa Uafa 
Māhina-Tuai.  
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Photograph 8: Functional lalava 
 
  
Photograph 8 by Kolokesa Uafa Māhina-Tuai. 
 
Tufunga tā tatau / Master tattooist 
The art of tā tatau or tattooing was held by a specialized tufunga tā tatau (Māhina 2010c). The 
tufunga tā tatau not only held the skills to perform the tattooing but also possessed the knowledge 
of patterns and motifs. As a permanent form of body decoration, traditionally it was associated 
with rank, status and genealogy (Kaeppler 2008). From the illustration provided by d’Urville (in 
photograph 9), the motifs used bear similar resemblance to those used in other Tongan arts such 
as in bark cloth, mats, war clubs and lashing. There is very limited information available on 
traditional Tongan tattooing. The only early evidence that we have is a detailed illustration that 
the French explorer Jules Dumont d’Urville included in his journal. The photograph consists of 
a Tongan man with a tattoo similar to the Samoan male tattoo. This illustration is the only 
evidence of tattooing in early Tongan society.  
This limited information on Tongan tattoo also fails to clarify its functions in society apart from 
aesthetic appeal and as body ornament and decoration. The practice of traditional tattooing in 
Tonga was thought to have been abandoned soon after European contact and the arrival of the 
missionaries. It was outlawed in Tonga in 1883 (Allen 2010). According to Allen (2010), both 
Tongan men and women wore tattoos in ancient Tonga, with men wearing tattoos similar to the 
Samoan male tattoo while women’s tattoos were limited to the arms, inside of the hands and 
fingers. Men’s tattoo in Tonga is believed to have been done in the same manner as the Samoan 
tattoo. The process is believed to have been a mark of manhood in ancient Tonga, particularly 
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considering the long and painful process as evidenced by the amount of heavy black coverage in 
the tattoo (Allen 2010). It is not clear whether tattooing is originally Tongan or whether this was 
a Samoan influence. What is clear is that tattooing was practiced in other Polynesian islands such 
as Samoa and Tahiti and in Aotearoa.  
 
Photograph 9: Jules Dumont d’Urville’s illustration of a Tongan man with a tattoo 
 
 
The only available record of tatau being practised in early Tonga is this sketch produced in Dumont 
d’Urville’s diary (Ferdon 1987).  
 
Tufunga nimatapu / Royal undertaker 
It is believed that the ha`a tufunga nimatapu were designated by `Aho`eitu, the first Tu`i Tonga (king 
of Tonga) (personal communication 2009, male age 55). The primary role of ha`a tufunga nimatapu 
is to care for and watch over the body of the king or queen until their burial. In death, the bodies 
of the king or queen are topu tapu (sacred) and this group presides over the funerals of members 
of the royal household. All ha`a tufunga nimatapu also hold a mātāpule (chiefly) title.  
 
Tufunga fonua / Social and environmental engineering  
Tufunga fonua can be defined as social and environmental engineering, because this type of tufunga 
deals with people and the land, and how these interrelate. For Tongan people, land is a very 
significant part of their existence. Fonua or land in Tonga represents life, death and continuity. 
The term fonua can literally be translated to mean the physical land, a woman’s womb, the 
placenta or afterbirth of a child, or the burial ground of the dead. The conceptions of fonua or 
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land therefore can be taken to mean physical land, life and death. All three aspects reflect a 
holistic interconnection (Wagner and Talakai 2007; Māhina 2000). Both men and women were 
and are involved in tufunga fonua. Skills and works created were all part of tufunga fonua. Tauhi vā is 
an important element of tauhi fonua. This relationship of tauhi vā is not limited to people’s 
relationships with each other but extend also to people’s relationships with the natural 
environment.  
 
Tufunga lea / Speech design 
Tufunga lea is referred to here as the art of speech design. Tufunga lea involved specialised skills to 
formulate and design formal speech for public and ceremonial occasions. Māhina (2008: 19) 
describes the nature of traditional oral history to “exist predominantly in the abstract forms of 
oratory, mythology and poetry” and such characteristics commonly come under the general label 
of formal language. Māhina listed formal languages as including humour, proverbs and idioms 
and are emphasised by the art of heliaki through oratory, poetry and proverbs. The word heliaki 
has no equivalent in the English language but basically means to say one thing and mean another.  
While tufunga is about the specialised skills used to formulate speech, faiva lea is about the art, 
creativity and manner of presenting or delivering the speech. The distinction here is not to 
suggest that there is a clear distinction between the two but rather to suggest that both processes 
can occur distinctively and at the same time can occur together. It is notable to point out that 
when tufunga lea and faiva lea are combined in one speech, it creates māfana and mālie. Māfana is a 
feeling of warmth or jubilation and like mālie can also be applied in the context of faiva lea. Mālie 
is often used in the Tongan context of faiva or performing arts as a concept that constitute 
success, achievement, beauty, emotion, excitement, joy and elation. Manu`atu (2000) noted that 
mālie as a concept also refers to how Tongan people construct meaning in the relationships they 
have with people and with the world. She goes further to note that mālie espouses a philosophy 
of process, energy and transformation. The processes that Manu`atu talks about espouse the 
construction, re-construction and formation of relationships that is a significant part of the 
production of culture in Tongan society.  
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Tufunga teuteu / Decoration, fashion 
Teuteu can be regarded firstly as a tufunga and secondly as a faiva. As a tufunga, it generally refers to 
the technical knowledge associated with dress making or decoration. In the first instance, it 
incorporates the knowledge associated with the nimame`a art of koka`anga, lalanga and tui kakala. 
In the second instance, as a faiva, it refers not only to the art of decoration but it can also refer to 
the art of dress wearing. However, the art of decoration can be a tufunga and a faiva. For instance, 
the knowledge and skills required to create a pattern or design for tapa making or for ivory 
carving are skills held only by a few. This forms part of the discrepancy associated with Tongan 
art, where context makes references specific rather than generic.  
 
3.8 Nimamea`a / Fine arts 
 
FIGURE E: WORKS OF FINE ARTS 
 
 
 
 
 
 
 
 
 
 
Figure E is not an exhaustive list of what can fall under nimamea`a or fine arts. The three main 
activities shown are koka`anga, lalanga and tui. Koka`anga is the production of ngatu or tapa. Lalanga 
is weaving, and is used in reference to production of mats (fala), baskets (kato) and waist mats 
(ta`ovala). Tui involves ornamenting, sewing, stitching and embroidering and is used in tui kakala 
(making of garlands), tui sisi (making of garlands to be worn around the waist) or tui kato (sewing 
baskets). The decoration of mats, waist mats and baskets is also associated with tui.  
Nimamea`a 
Koka`anga 
 
Lalanga 
Tui 
Ngatu 
Fala 
Taovala 
Kakala 
Sisi 
Kato 
Kato 
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Predominantly, nimamea`a or fine arts are works produced by women. In contrast to ngāue, 
producing koloa was not considered a formal profession or occupation because producing koloa 
was not the only responsibility or occupation held by women (Ferdon 1987). Tongan women of 
course were responsible for other domestic tasks and responsibilities such as caring for children 
(Morton 1998). Women’s products are considered to be in the fine arts class;; koloa or valuables 
are produced by women and considered prestigious. According to Kaeppler (1990: 63), “the 
conceptualisation of the category koloa (valuables) as a complementary domain to ngāue32 reflects 
the high status of women in Tongan society” as highlighted above. Like ngāue, koloa also 
regenerates and reproduces society. However, while ngāue regenerates physically, koloa 
regenerates culturally (Kaeppler 1990).  
The following is an attempt to identify koloa tukufakaholo produced by women, or what I would 
refer to as koloa tukufakaholo in the female domain. As noted earlier, the following are examples 
of different types of Tongan arts or traditional cultural expressions produced by women; they are 
elaborated based on historical information and their re-production continues today. Specific 
attention will be placed on issues such as why a work was produced, who the work was produced 
for, who was involved in the production and whether there was inter-island borrowing. Inter-
island borrowing means one island using an art form or a skill associated with another island.  
 
Ngatu / Bark cloth  
Tongan bark cloth is made from the inner bark of the hiapo or paper mulberry tree. A decorated 
bark cloth is called ngatu and undecorated bark is called tapa (Ferdon 1987). Ngatu making 
required a degree of skills both for the production of tapa and also for producing patterns or 
motifs for the decoration of bark cloth. Tongan ngatu or bark cloth is distinguished by its size 
and metaphorical designs (Kaeppler 1990). Traditionally, both `eiki and tu`a women were 
involved in the production of ngatu, although women of superior rank were responsible for 
embroidering various raised patterns using wiry fibres of coconut husk. This suggests that tu`a 
women were responsible for harder chores, such as beating the tutu or outer skin of the mulberry 
tree. This is beaten by women for several hours by using a flat mallet to beat the prepared skin 
on top of another piece of wood. Layers of cloths are produced from this process, in which they 
are joined together with mahoa`a, a root of the mahoa`a plant used as a glue to join layers together. 
Once joined together, they are glued into bigger pieces before dye is prepared for decorating. 
The patterns have metaphorical meanings; some are traditional chiefly designs or have local 
                                                          
32 Ngāue are products from agricultural and animal husbandry often associated with the male domain, in contrast to 
koloa or women’s production. 
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references. Such patterns when complete measure about two feet in length and 12 to 18 inches in 
width (Kaeppler 1990). The dye is from the koka tree (bishofia javanica blume), a local plant. 
Ngatu are produced for ceremonial and ritual purposes such as weddings, birthdays and funerals. 
They are exchanged during ceremonies and re-exchanged again in future birthday, wedding and 
funeral ceremonies. 
Tongan ngatu types include ngatu tohi or decorated ngatu, ngatu `uli or black-dyed ngatu and ngatu 
kula or red-dyed ngatu. One informant told me that “decorated ngatu is a common type of ngatu 
originally used by commoners, while ngatu `uli and ngatu kula were mostly produced for the 
hou`eiki or the`eiki class” (personal communication 2007, female, age 49). It is not clear whether 
ngatu production started in Tonga and spread to other Pacific islands, but ngatu production is a 
practice common to many if not all Pacific islands. However, Tongans are known in the Pacific 
as the producers of the biggest ngatus. 
 
Photograph 10: A large ngatu folded into several folds 
 
  
Photograph 10 shows a launima, a fifty foot ngatu that is displayed in several folds. The launima is the 
largest ngatu, and the value of the ngatu increases with its length. Long ngatus are usually reserved for bigger 
ceremonial occasions; smaller pieces are given away at smaller occasions or where the giver has a more 
distant connection to the receiver. Photograph by Malia Talakai, 2009.  
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Photograph 11: Ngatu `uli33 (Black- or dark-dyed ngatu) 
 
Photograph 11, taken from the online collection of Te Papa Tongarewa museum, shows the original type 
of ngatu `uli referred to by early explorers. Contemporary ngatu `uli bear a different look from that of 
Photograph 10. Contemporary ngatu `uli bears a very dark dyed surface on the tapa and tend to have no 
visual designs or patterns on them. Some informants believe that both the ngatu `uli and ngatu kula (red-
dyed bark cloth) with no designs were produced only for the chiefly class.  
 
Fala / Mats 
Tongan mats were described as being among the finest in all of Polynesia, with Samoa being an 
exception only in some respects. Tongan workmanship and variety were described as superior to 
those of mats produced in Tahiti. Because they were seen as superior, Cook recorded that he 
considered them valuable articles to be taken for trade in Tahiti (Ferdon 1987). Regardless of any 
shortfalls in terms of Tongan women’s crafts in contrast to those of other Polynesian women, 
explorers were fascinated by the size of Tongan mats compared with others commonly found 
elsewhere in Polynesia (Ferdon 1987). 
Early records show that Tongan women generally produced mats, assuming that all Tongan 
women produced mats in the same capacity. But as we learn from the production of ngatu in 
traditional Tongan society, `eiki women were involved but were restricted to the embroidering of 
patterns for the ngatu (Ferdon 1987). It is therefore possible that `eiki women were involved in 
the production of mats in the same manner. After all, they would have requested for the 
production of these crafts. Like ngatu, mats were produced for ceremonial and ritual purposes. 
Mats were traditionally produced to be used for sails, for sleeping on and to be worn as clothing. 
Sizes of mats vary in size and length depending on whether they were to be used in a chiefs’ 
                                                          
33 Photograph 11 was found in the online collection of Te Papa Tongarewa Museum at: http://collections. 
tepapa.govt.nz/objectdetails.aspx?oid=234948. 
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house or by a commoner. The bigger, longer and finer the mats, the more prestigious they are. It 
is not clear from early records collected on Tonga whether there was a particular mat decoration 
that was distinctively Tongan. The decoration of Tongan mats today is quite distinctive through 
the use of traditional methods but also embracing new ways. Modern decorations include the use 
of wool and imported materials. 
 
Photograph 12: Stack of different types of mats 
 
 
Photograph 12 shows different types of mats stacked together. Mats are stacked in this image according 
to their rank in Tongan society. For instance, mats are typically stacked with the papa34 on the bottom 
followed by the lōtaha,35 fala tofua,36 fala kie37 and fihu fatufaa.38 
  
                                                          
34 A papa is a type of mat that is often used as daily floor covering. The strands are wide and the pandanus leaves 
used are quite thick. 
35 A lōtaha is woven with only a single strand of pandanus leaves. It can be used for floor covering, but is considered 
higher in status than the papa.  
36 The fala tofua is made from the tofua pandanus leaves and differs from lotaha because it has two strands. The 
strands are slightly finer than those of the lotaha. 
37 The fala kie is a mat made from the kie panadanus leaves. The kie gets its white colour and fine quality from the 
way it is prepared. The kie pandanus leaves are usually left in the sea for weeks before they are dried in the sun.  
38 The falafihu is made from the kie pandanus and is the largest of the mats made from kie. This is also higher in rank 
than the other types of fala. 
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Photograph 13: Fala kulasi / Decorated mats 
 
 
Photograph 1339 shows a fala kulasi, a mat decorated with red knitting wool.  
 
The name given to a particular mat depends on the pandanus used, how it is prepared and the 
purpose the mat is produced for. For instance, fala paonga is made from paongo pandanus, fala tofua 
is made from the pandanus tofua and fala fihu is made from the pandanus kie. Other mats include 
takapau, patetele and papa, and these mats are produced for ordinary daily use. Other mats that 
may be used on floors but are specifically for the houses of chiefs include fala paongo and fala 
tofua. Mats produced for ceremonies include falafihu and falaefu40 as well as falavala41 produced to 
be worn during ceremonies such as wedding and birthdays.  
Mats derived their status and cultural value from the skills used, the number of strands woven, 
and their historical associations or links to individuals of rank (Kaeppler 1990). For instance, the 
finer the strands, the more prestigious the mats are. Like ngatu, mats also carry genealogical 
metaphors;; for example, “two sets of pandanus strips are plaited diagonally thereby intermixing 
to form a mat[,] just as two sets of lineages are intermixed to form an individual’s genealogy” 
(ibid.: 64). The same metaphor can be transferred to ngatu production.  
  
                                                          
39 Image taken from the online collection of Te Papa Tongarewa Museum  
40 The Falaefu can be a falapaongo or falatofua but its purpose is to wrap the dead for burial.  
41 Falavala is usually a kietonga that is folded and worn for a wedding or a birthday ceremony. 
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Photograph 14: Fala Pati 
 
 
Photograph 1442 shows a fala pati, originally Fijian but introduced to Tonga and adapted with Tongan-
style decorations. Usually about ¾ or ½ of the mat will be decorated using knitting wools or feathers 
similar to the decorations used in Photograph 14. Pati have become a significant art form in Tongan 
ceremonies and have grown in importance in ceremonial exchanges. 
 
Ta`ovala / Waist mat 
Matting designed for clothing was an extremely fine weave (Ferdon 1987). Mats worn as clothing 
later developed into what is now known the ta`ovala. Ta`ovala is worn in contemporary Tongan 
society as a sign of respect; this is a tradition also practiced by Tongans who live abroad. 
Different types of ta`ovala include: falavala and falafihu (both described earlier), ta`ovala putu (worn 
in funerals as a sign of mourning) and kiekie. Ta`ovala mat is wrapped around the wearer’s waist 
and worn by both women and men. Kiekie is a recent invention, and can be made from 
pandanus, hibiscus tree fibre, coconut husks, shells and even foreign materials such as plastic and 
wool. 
  
                                                          
42 Image from the online collection of Te Papa Tongarewa Museum. 
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Photograph 15: Waist mat worn for performance 
 
 
Photograph 15 shows a group of young performers wearing a type of taovala called lōkeha. The lōkeha is 
usually worn for performances or to church. The ta`ovala is woven from the leaves of the tofua pandanus 
that are boiled in water for days to gain a distinctive light colour. Photograph by Ivy Murray, 2009.  
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Photograph 16: Mats worn in a wedding ceremony 
 
 
Photograph 16 shows Kolokesa Uafa Māhina -Tuai and Kenneth Tuai on their `uluaki sapate or first 
Sunday at Ellerslie in Auckland. Both Kolokesa and Kenneth are wearing falavala made from kie. 
Photograph by Manu Māhina.   
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Photograph 17: Kiekie / Women’s waist attire 
 
 
Photograph 17 above shows different styles of kiekie. It is not clear when specifically was the kiekie 
introduced into Tongan society apart from this being a development post Christianity introduction into 
Tonga (personal communication 2009, female age 40). Originally, the kiekie was worn only by Tongan 
women but it has been adopted by men. Photograph by Malia Talakai, 2009. 
 
Kakala / Garlands or scents 
Literally, kakala means sweetness in smell and it is often associated with scent. As Kaeppler 
(1990: 66) notes: 
Art directed toward the olfactory sense, was metaphorically important as well as aesthetic in its 
own right. The musical genre hiva kakala takes its kakala (sweet) reference from sweet-smelling 
flowers. In poetry, sweet-smelling flowers refer metaphorically to a chief or to a beloved, and 
references to a mixture of sweet-smelling flowers refers to a mixing of genealogical lines. Flowers 
are admired and ranked according to smell rather than visual appearances and a day-old sisi 
(decorative girdle) or kahoa (necklace worn on the neck) are kept around for their smell.  
Tongan kakala include the kahoa kakala, a garland worn around the neck, and the sisi kakala or 
garland worn at the waist. Tu`a women were predominantly involved in the production of 
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kakala. Kakala are ranked as either kakala `eiki43 or kakala vao and sometimes also referred to as 
kakala tu`a (kakala of lesser status).  
The reference made to kakala `eiki contrasts with kakala vao (push garland) or kakala tu`a 
(commoner garland or garland with common status). The rank of the person the kakala is 
produced for also determines the type of kakala that is to be produced. The use of kakala hingoa 
or named garland is also linked to the person and status of the recipient. Kakala `eiki and kakala 
hingoa help to clarify Tongan modes of production in the domain of kakala production.  
 
Kakala kahoa / Neck garland  
As mentioned earlier, kahoa hingoa or naming necklaces are connected to chiefly women and men, 
and often have genealogical connotations (see also Kaeppler 1990). Kahoa kakala or garlands 
worn around the neck are produced from leaves or flowers. Traditionally, kahoa kakala made 
from leaves include kahoa maile,44 kahoa huni45 and kahoa mohokoi46 (Free Wesleyan Church of 
Tonga n.d.). Other kakala were made from sweet-smelling flowers such as the heilala, pipi, 
sialetafa, paongo and fa. Kahoa kakala could be named based on either the flower used or the way 
the kakala is arranged. Some of the known kakala include kahoa ve`eve`e heilala, kahoa papaifa, 
kahoa nusi, kahoa lala, kahoa alamea and kahoa ve`eve`e faifio. Below are explanations of some of the 
types of kahoa, but there are many others. 
 
Kahoa ve`eve`e heilala 
The kahoa ve`eve`e heilala uses five or six heilala flowers that are sewn together into heilala beds. 
Each bed has a space of 2 to 3 inches before the next. This process is repeated several times until 
it covers the neck of the wearer. This type is considered a kahoa `eiki and is made from the 
flowers of the heilala to be worn mostly by women.  
  
                                                          
43 Kakala `eiki are considered high-ranking kakala and are produced for people of `eiki ranking and status. 
44 Kahoa maile is made from maile leaves. This is considered a kahoa kakala because maile leaves have sweet-smelling 
kakala. 
45 Kahoa huni is made from huni leaves and is also sweet-smelling.  
46 Kahoa mohokoi are made from mohokoi leaves and considered kahoa kakala. 
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Photograph 18: Kahoa ve`eve`e heilala 
 
 
Photograph 18-23 by James and Meliame Cocker, who permitted sketches to be used in this 
thesis.  
 
Photograph 19: Kahoa papaifā 
 
 
 
Kahoa papaifā is also considered kahoa `eiki and is made from the mature flowers of the pandanus 
tree called fa. Traditionally, this was made to be worn by men during performances. 
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Photograph 20: Kahoa nusi or nusi palataha 
 
Kahoa nusi or nusi palataha is a kakala hingoa made with si leaves or puatonga leaves with only the 
flower of the heilala.  
 
Photograph 21: Kahoa lala  
 
Kahoa lala is another kahoa hingoa (named) and kahoa `eiki (prestige) garland made from the 
flowers of the heilala and of the pipi. The heilala flowers are sewn in similar ways to the lala 
clothing of the chiefly class or hou`eiki. 
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Photograph 22: Kahoa alamea  
 
Kahoa alamea is a kahoa hingoa (named) and kahoa `eiki (prestige) garland made from leaves and 
flowers and sewn together to portray the image of the alamea fish. 
 
Photograph 23: Kaho ve`eve`e faifio  
 
 
Kahoa ve`eve`e kakala faifio is a type of kakala used when heilala or other flowers become scarce.  
 
Sisi kakala / Waist garland 
The sisi kakala or kakala is worn around the waist; types include sisi lou`akau and sisi kakala. The 
sisi lou`akau are produced from leaves of the coconut, si tree, huni tree and maile tree. The name 
of each sisi depends on the leaves used. Sisi kakala are made from a combination of leaves and 
flowers; the leaves were usually the leaves used in the sisi lou`akau and the flowers are those used 
in the kahoa kakala (garland to wear around the neck). The flowers used determine the name 
given to a sisi. 
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Photograph 24: Sisi kakala 
 
 
Photograph 24 is of several sisi kakala made from different traditional Tongan flowers. The sisi kakala is 
arranged by women for visual beauty and fragrance. Photo by Bianni Mafile`o, 2008. 
 
Kato / Baskets 
Baskets were recorded to have been produced from the same materials as mats. Attention was 
paid to basket decoration, especially baskets that were made from twisted or plaited fibres of 
coconut husks, as some of these baskets were produced for women of rank. Kaeppler (1990) 
notes the skills used in making baskets were closely related to those used for mats. The early 
records offer no clear indication as to who produced baskets except that they were produced by 
women. As in the case of mat production, we can presume that tu`a or commoner women 
produced baskets at the request of `eiki or chiefly women. The two colours used to decorate 
baskets were brown and black; some baskets also have shells and beads (Ferdon 1987). Baskets 
were produced for different purposes depending on their size and who they were produced for 
(Ferdon 1987; Kaeppler 1990). Different types of Tongan baskets include kato mosikaka,47 kato 
                                                          
47 The kato mosikaka is made from the kaka. The kaka is found in the coconut tree and used in the production of 
dancing costumes and baskets.  
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alu, kato tuaniu,48 kato ngatu49 and kato lou`akau50 (Free Wesleyan Church of Tonga n.d.). 
Traditional Tongan baskets are kato mosikaka and kato alu.  
The kato mosikaka are made from kaka (fibrous integument at the top of coconut palms) coconut 
husk and coconut palm leaves. They are decorated with natural colours, red and black, in 
geometric designs with motifs combining triangles forming the chiefly manulua design that is also 
used on bark cloth (Kaeppler 1990). The kato mosikaka and the kato alu51 were produced for the 
`eiki or chiefly class. As producing this basket requires specialised skills, they were rarely woven 
and are believed to be an extinct type that contemporary Tongan women find very difficult to 
make (Free Wesleyan Church of Tonga n.d.). Kato alu were woven to be used by chiefly women 
as the equivalent to a modern woman’s accessory bag.  
However, women in contemporary Tongan society produced a modern version of the kato alu 
and renamed it the kato teu. The kato teu are used in rituals such as weddings, birthdays and 
funerals, and are used by both `eiki (chiefly clans) and tu`a (commoners). Apart from the kato 
mosi kaka and kato alu that are traditionally Tongan, the kato ono or ono basket originated from 
Fiji. However, no other information confirms the origin of the other Tongan baskets nor 
suggests that other Pacific islands used the same techniques and material. 
  
                                                          
48 Kato tu`aniu is made from coconut leaves and pandanus leaves. 
49 Kato ngatu is a modern invention made from ngatu produced based to satisfy demand from tourism.  
50 Kato lou`akau is made from leaves of the kie, tofua or paongo pandanus leaves.  
51 Kato alu are produced from the alu plant. 
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Photograph 25: Kato alu 
 
Photograph 2552 is an image of a kato alu taken from the Cook-Forester collection displayed online.  
 
Photograph 26: Kato alu 
  
Photograph 2653 is another image of a different type of kato alu taken from the online collection of the Te 
Papa Tongarewa Museum. 
  
                                                          
52 See National Museum of Australia, Canberra, at: http://www.nma.gov.au/cook/artefact.php?id=88. 
53 See: http://collections.tepapa.govt.nz/ObjectDetails.aspx?oid=295375. 
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Photograph 27: Kato tu`aniu 
  
 
Photograph 27 shows kato tu`aniu of different shapes in contemporary designs made from Tongan 
materials. Photo by Malia Talakai from Kava Kuo Heka Exhibition, 2009. 
 
Kato louniu / Coconut-leaf baskets 
Coconut baskets are made from green coconut leaves by commoner women and men, and 
include: `oa,54 `oa fakaono55 and kato fakahunga.56 In contrast with other Tongan basket types 
described above, in particular those woven from the pandanus leaves, the coconut baskets were 
associated with different functions. In most cases, coconut baskets were used by both tu`a 
women and men in their productive activities. For instance, `oa were used by tu`a women to 
collect shellfish, and kato fakahunga were used in food presentation. The exception was the `oa 
fakaono, a type of `oa introduced from Fiji whose use later became associated only with `eiki 
women. `Eiki women used this type of `oa for storing accessories such as oils, combs and scents.  
  
                                                          
54 The `oa was used by tu`a women for collecting shellfish. 
55 The `oa fakaono is used by `eiki women as an accessory basket and originates from the island of Ono in Fiji.  
56 The kato fakahunga consists of two baskets woven separately and combined into one, and is used to put food in for 
presentation to a high chief.  
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Photograph 28: `Oa 
 
 
The `oa is woven with green coconut leaves and left in the sun to dry. This gives it a brownish look and in 
fact strengthens the basket, as contrasted with the green baskets woven to store root crops. Photo by 
Malia Talakai, 2009. 
 
Combs and headdresses  
Combs are among the most prestigious and popular of nimamea`a produced by Tongan women, 
and although not highlighted in Figure 5 they are mentioned here because of combs’ significance 
in terms of female production and in female social and cultural domains. They were flat yellow 
sticks of wood that around five inches long, elegantly fastened together at one end by plain or 
dyed coconut husk fibres. According to Foster, these combs were worn by women as ornaments 
(Ferdon 1987). Mariner’s (1817) records suggest that “the manufacture of the combs was divided 
up between higher- and lower-ranking women… [where the] making of combs, the teeth of 
which consist of the mid-rib of the coconut leaf, is also an employment of women of rank”.  
Making thread is an occupation of females of the lower order … [and is] performed by twisting 
the separate parts of the thread, in the act of rolling them with the palm of the hand along the 
thigh, and by a return of the hand, twisting them together the contrary way. The material of the 
thread is the prepared bark of the olongá (National Museum of Australia n.d.: paragraph 4). The 
highest-ranking object was a feathered headdress called the palatavake which was thought to have 
been worn by the Tu`i Tonga.  
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Photograph 29: Helu / Comb57 
 
 
Photograph 29 from Cook-Foster’s Pacific voyage. Foster’s records identify 5 types of combs, each 
employing a different design and technique, showing a degree of invention and pride in work.  
  
                                                          
57 Humphrey No. 183 displayed in National Museum of Australia online collection: http://www.nma.gov.au/cook/ 
artefact.php?id=11. 
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3.9 Faiva / Performing arts 
 
FIGURE F: FAIVA OR PERFORMING ARTS 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Performing arts are also important Tongan traditional cultural expressions. In identifying some 
of the types of work that fall under the general category of faiva or performing arts, some key 
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features will guide this section. The following examples present different performing arts 
recorded in historical information. These sources will be drawn upon to ascertain why a work 
was produced, who the work was produced for, who were involved in its production and 
whether or not it shows inter-island borrowing. 
Figure F displays the Tongan arts of faiva, generally divided into three main types: i) faiva fa`u 
(which include specialised media such as poetry, choreographers and composers), ii) faiva fakaoli 
(comedy), and iii) faiva faka`ali`ali (which include media such as physical entertainment, sports 
and games). In the category of faiva fa`u, it include faiva fa`u ta`anga (poetry), faiva lea (speech 
construction, public speaking, poetry), faiva hiva (includes song composition and singing) and 
faiva haka (includes choreography and dance).  
Faiva fa`u also involve the composition of song, speech or dance. Tongan oratory and song are 
described to represent highly developed speech events and have their own protocols and 
standards of delivery (Moyle 1990). The formal precision of dancing, accompanied by songs and 
rhythmic instruments, was described to have represented one of Tonga’s finest expressions of 
cultural arts (Ferdon 1987). Early references described Tongan dancers to occasionally number 
as many as one hundred performers’ moving together and showing exactness that “seemed to be 
actuated by one person” (Ferdon 1987: 192). Recent research suggests that although individual 
islands had their own distinctive musical styles, there are some similarities among whole island 
groups (Moyle 1991). The same source argues there is also a distinction between the music and 
dance of eastern Polynesian and western Polynesian cultures. Faiva faka`aili`ali (physical 
entertainment, sports and games) includes faiva heulupe (bird games) faiva lafo (throwing games 
using the lafo, a type of fruit), faiva fānifo (surfing), faiva taumāta`u (fishing), and faiva teuteu 
(decoration). Comedy categories include faiva fakaoli (humorous) and faiva fakakata (funny). 
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FIGURE G: FAIVA HAKA / DANCE GENRES  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Dance 
Tongan dance can also be divided into different genres as shown in Figure G. Richard Moyle 
(1991) describes Polynesian dance as a highly conspicuous part of cultural life and argues that 
early European visitors tended to describe dance more then they described music. “Polynesian 
dance contains a combination of features which are either shared among islands or unique to 
Lakalaka 
Mā`ulu`ulu  
Me`etu`upaki  
`Otuhaka 
Ula 
Tau`olunga 
Kailao 
Soke 
Taufakaniua 
Milolua 
Faiva haka/Dance 
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each region” (ibid.: 48). He argues that Polynesian dance typically involves a more or less 
stationary group of performers who make their formal presentation to a separate audience, and 
that most Polynesian dances are performed together with singing by dancers, a separate group of 
singers or both. This is also consistent with early descriptions of dance in Tonga.  
According to Moyle, ethno-historical accounts show that in the 19th century several dance genres 
were spreading between islands. It is in this context that the accounts provided by early 
European visitors enable us to understand these dance genres prior to their importation (Moyle 
1991: 49-51). More significant is the claim that the geographical distribution of specific dance-
related terms attests the legitimacy of the single term, Polynesian. As Moyle argues, we are not 
referring to one particular island but in fact to the region as a whole. Through ethnolinguistic 
research, Moyle traces the similarities in two dancing genres; the ula, hula, hura and the haka, saka, 
caka, saqa, ha`a, `aka, saga and saga (ibid.). The two dance genres according to Moyle can be found 
in both eastern and western Polynesia. Moyle’s finding is very significant as it provides clear 
evidence that artistic borrowing occurred in Polynesia, as evidenced through the dance names. 
The evidence suggests that the greatest amount of borrowing occurred in western Polynesia, 
with Tonga being the main recipient of foreign genres (Moyle 1991).  
However, Moyle also noted that although it is reasonable to suppose that dance genres were 
transported in the form in which they existed in the host country, present research indicates that 
conformity to an original model was not the case. This is because artistry, aesthetic values and 
performance standards in the recipient country usually combine to reproduce reshaped genres. 
This is clearly the case in contemporary Tonga, where some dance genres consist of a 
combination of Tongan and Samoan dances. The Tongan tau`olunga is an example of a Samoan 
dance genre that has been adopted and reshaped into Tongan standards. The Tongan tau`olunga 
genre still bears the Samoan name and some movements are Samoan.  
Dance forms an integral part of Tongan culture, society and history (Kaeppler 1993). Kaeppler 
(1993: 1) describes dance movements as “enhancing poetry where poetry with its dance also 
enhances Tongan life”. It is further described as projecting oral literature into visual form, as an 
artistic medium used to praise and honour the gods and chiefs, a way of formally recognising 
national or local events, to praise places and people, and a means for pure joy, appreciation and 
entertainment (ibid.). Kaeppler argues that dance movements help to achieve a more profound 
understanding of the text while adding an aesthetic dimension in its own right (1993: 8-14). Early 
literature on Tongan dance identifies four dance types: me`etu`upaki, me`elaufola, `otuhaka, and ula 
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(Ferdon 1987; Kaeppler 1993). Although these dance forms were noted as early Tongan genres, 
Moyle (1991) highlighted a heavy degree of borrowing during that period. This coincides with 
Kaeppler’s findings in her work (1993). In assessing the four genres recorded in early literature, 
Kaeppler (1993) identifies important changes in terms of its origin, adaptation and status in 
Tongan society.  
However, the introduction of Christianity to early Tongan society had a huge impact on Tongan 
society, and traditional dance was no exception. The close association of dance to the gods 
meant dance was prohibited and banned on many occasions. The introduction of a new religion 
also saw the introduction of new of singing and worshipping. It was not long before the 
Tongans needed a way to embrace the new ways. Tongans maintained some of their old ways, 
and creatively re-invented and re-adapted them to sound and appear new (Kaeppler 1993: 12-
16). Kaeppler notes that some dance forms that appeared new to the missionaries were in fact 
not new: they evolved from an old form with a new name and new music. The change, she 
argues, was a result of the impacts of confrontations of Tongan ideals with Western world 
(ibid.). According to Kaeppler, a dance form was deemed new if the: 
… dance simply consisted of recombining dance movements already known to them, for 
accompanying a new piece of sung poetry. From the Tongan point of view, if the sung poetry 
was of a new kind (e.g., in Western styled patterned after hymn singing), this would constitute a 
new dance type. From the missionaries’ point of view it would also constitute a new dance type, 
because if the music was new, the dance must also be new. (1993: 17) 
What Kaeppler has identified is significant, as it highlights the capability of Tongan people to be 
creative and inventive. Their sense of creativity and inventiveness helped preserve whatever is 
left of Tongan dance today. If they were not creative, no Tongan dance form would have 
survived to the present day.  
In Kaeppler’s work on Tongan dance, she argues that according to Tongan tradition, it accounts 
for the introduction of three living dance types that were either invented in or introduced from 
other islands (1993: 15). The me`etu`upaki is noted to have been imported to Tonga relatively 
unchanged (ibid.). The me`elaufola has now been replaced by the lakalaka. The `otuhaka and the 
ula have been preserved and exist side by side with their new evolved forms, the `otuhaka 
evolving into mā`ulu`ulu and the ula evolving into the tau`olunga (ibid.). She argues that 
me`etu`upaki, `otuhaka and ula are still performed today but are no longer created. It is not clear 
what Kaeppler refers to here in terms of the me`etu`upaki, `otuhaka and ula no longer being 
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created. Some of these genres are being re-created and performed not only in Tonga but also in 
communities in the diaspora. Some of these re-creations are performed by Tongan students 
during the ASB Polynesian Cultural Festival in Auckland. The three other types of dance – 
mā`ulu`ulu, lakalaka and the tau`olunga – are considered living dance forms because they are still 
created today.  
Tongan dancers were noted as familiar with the dances of Samoa, Fiji, `Uvea and Futuna. The 
current Tongan dance forms were recorded to include: lakala, mā`ulu`ulu, me`etu`upaki, `otuhaka, 
ula, tau`olunga, kailao, soke, tau fakaniua and milolua (Kaeppler 1993). Other dance forms are also 
mentioned in the early literature, but this work will focus on dance forms that are still performed 
and created (Ferdon 1987; Kaeppler 1993).  
 
Lakalaka 
Me`elaufola was described to involve both men and women (Ferdon 1987; Kaeppler 1993). 
According to Kaeppler, after 1830 me`elaufola disappeared, no longer existed or was performed 
due largely to the influence of the missionaries. After many years of disuse, it reappeared with 
the same form but with a new name: lakalaka, or poetically referred to as laufola, inheriting the 
old characteristic inherent in the old form of me`elaufola (Kaeppler 1993). In the lakalaka, dancers 
are placed according to their rank.  
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Photograph 29: Lakalaka  
 
 
Photograph 29: Women performing a lakalaka. In the lakalaka, women are on one side and men are on 
another. Photograph by Malia Talakai. 
 
Kaeppler noted that Tongans believed that the first lakala was originated by Tuku`aho, a chief of 
the Methodist line and from the Ha`a Takalaua line (the second dynasty after the Tui Tonga). 
Fuapau of Vava`u was also noted to have initiated placing men and women in straight lines, an 
idea Tuku`aho took back with him to his village Tatakamotonga. The village of Tatakamotonga 
is still recognised in Tonga as having the home of the lakalaka and the home of punakes or 
experts (ibid.). Early accounts on Tonga showed that me`elaufola was an informal dance type 
performed on most islands during happy occasions (Ferdon 1987). Originally men and women 
performed separately, but in its new form men and women perform together. The me`elaufola and 
the lakalaka were proclaimed in 2003 on the representative list of intangible cultural heritage of 
humanity and inscribed in 2008.  
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Photograph 30: Lakalaka 
 
 
Photograph 30 shows women and men performing together in the lakalaka, with men on one side and 
women on another. Photograph by Malia Talakai, 2009. 
 
Mā`ulu`ulu  
It is not clear from the early European records as to who held the skills to create and re-create 
this dance, but one thing is clear from contemporary situation, that both men and women from 
specific ha`a punake faiva were master creators. The mā`ulu`ulu is considered a new dance 
although it is noted to have evolved from the `otuhaka, employing some of its haka nonou or short 
hand movements and the performer performs seated (Kaeppler 1993). Like the lakalaka, 
`otuhaka, the performers in the mā`ulu`ulu are also placed according to their rank. In the 
mā`ulu`ulu, it is often accompanied by nafa or skin drum, a post-European introduction to 
Tongan dance (ibid.). Tongan tradition suggests that mā`ulu`ulu came from Samoa at the end of 
the 1800s (Moyle 1991; Kaeppler 1993). 
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Photograph 31: Mā`ulu`ulu 
 
 
Photograph 31: Epsom Girls Grammar School performs during the ASB Bank Secondary School Cultural 
Festival in Auckland, 2007. Photo by Kolokesa Māhina-Tuai, 2007. 
 
Me`etu`upaki 
The me`etuupaki is a dance performed using a wooden paddle (paki) and was considered by early 
European visitors as the most spectacular of Tongan dances. The dance was noted as consisting 
only of male performers (Ferdon 1987). The performance of the me`etu`upaki was associated with 
the celebration of past deeds of great warriors, harvest festivals, funerals of chiefs and 
entertainment for dignitaries (Ferdon 1987; Kaeppler 1993). According to Kaeppler, in the time 
of European contact this dance was rigidly passed on in its prescribed style, without much 
change.  
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Photograph 32: Me`etu`upaki 
  
 
Photograph 32 shows a group of men performing the me`etu`upaki. Photograph by Malia Talakai from the 
Kava Kuo Heka Exhibition in Nuku`alofa in 2009. 
 
Kaeppler further argues that this dance form was associated with the Tu`i Tonga and now serves 
to separate the Tu`i Tonga and his descendants. This is still the case today as the village of 
Lapaha, the former residence of the Tui Tonga dynasty, are the caretakers of this performance. 
The punake of this particular dance form are from Lapaha and it is performed mostly by people 
from the village of Lapaha. According to early records provided by European visitors to Tonga, 
it is assumed that the me`etu`upaki may have originated from the Niua islands of Tafahi and 
Niuatoputapu. However, Moyle (1991) argues that the me`etu`upaki was introduced into Tonga 
from `Uvea Island.  
 
`Otuhaka  
`Otuhaka is considered an ancient dance and is still performed today. The name `otuhaka means a 
‘row of arm movements’ and it is often accompanied by a tāfue, an instrument made from 
bamboos wrapped in mat and struck with sticks (Kaeppler 1993). In this dance, women or girls 
are usually seated in rows, and the words of poetry are often interpreted with their hand and 
head movements and facial expressions. Like lakalaka, dancers are also placed according to their 
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rank. The poetry and movements, perpetuated through oral tradition for many generations, are 
no longer understood. According to Kaeppler, the poetry recounts legends of creation, feats of 
gods, exploits of chiefs, and historical episodes (23).  
In comparing lakalaka to `otuhaka, the later is performed seated and characterised by haka nonou 
or short arm movements closer to the body. The movements are described to display flexibility 
and graceful motions of the wrists and lower arm, movements that further mark the 
distinctiveness of this Tongan dance among other Polynesian dances (Kaeppler 1993). Similar to 
the me`etu`upaki, the `otuhaka is also associated with the Tui Tonga line of chiefs and has been 
preserved almost intact by the Tui Tonga village and the Catholic church. It is performed today 
usually by girls from the Catholic Church or Catholic schools, who learn it from older women 
who are associated with the Tui Tonga line (Kaeppler 1993).  
However, some have argued that `otuhaka cannot be a living dance because no new creations are 
added to the repertoire today, only a few people are familiar with the `otuhaka and only a very 
limited number of women perform it (Kaeppler 1993). This is not the case, as argued by 
Kaeppler in her 1993 work. `Otuhaka were performed by women at Liku`alofa Resort in 2007 
and again at `Oholei Resort in 2010. In New Zealand, there has been a revival of Tongan dances 
among the Tongan community in Auckland. The `otuhaka is a very popular dance for girls 
performing at the ASB Bank Secondary School Cultural Festival.58 
 
Ula  
Ula is a standing dance performed by a group of one to eight young beautiful women. The ula is 
performed in the same manner today as it was earlier. This is another dance that is associated 
with the Tui Tonga line and the Catholic Church. In contrast to the previous dance forms that 
place performers according to rank, the ula strives to show the beauty of movement and to 
display the beauty and dignity of the dancers while they are interpreting the dance motifs. 
According to Kaeppler (1993), most ula movements can be translated today; references are made 
to mythological and historical figures that were known for their beauty. However, Moyle (1991) 
argues that the ula was introduced into Tonga from Samoa.  
  
                                                          
58 The ASB Bank Polynesian Cultural Festival is an annual festival for Auckland secondary schools. This has resulted 
in a revival of Tongan dances.  
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Photograph 33: Ula performed by three girls in a birthday ceremony in Sydney 
 
 
Photograph 33: Juliann, Charity and Ivy perform an ula during a 21st birthday celebration in Sydney, 
2009. Photograph by Sione Puloka. 
 
According to Kaeppler (1993), the ula has been taken up by another new dance type called the 
tau`olunga. The tau`olunga is a standing dance and uses similar hand movements to those in the ula, 
except with the tau`olunga there is less movements in the legs.  
 
Tau`olunga 
Tau`olunga is a dance performed by one single woman who has been traditionally preferred to be 
a virgin. The emphasis of tau`olunga is on the beauty of movements, grace, soft movements, 
flexible rotation of the hands and their characteristic expressions (Kaeppler 1993). The first 
Tongan to have learned the new dance was the noble Tu`ivakano and his brother, who were 
taught by a visitor from Samoa (ibid.). In Samoa, a similar version called the tau`alunga is usually 
reserved as the last performance and is performed by the taupou or the virgin daughter of the 
highest chief. Tau`olunga is considered the informal dance of today and performed at almost any 
gathering (Kaeppler 1993). The tau`olunga is said to have come to Tonga from Samoa (Moyle 
1991; Kaeppler 1993).  
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Photograph 34: Tau`olunga 
 
Photograph 34 is of a tau`olunga performed by a female performer at Liku`alofa Resort in Tonga, 2009. 
The male performer is the tu`ulāfale, which means that the male performer performs behind the female 
performer. Photograph by Malia Talakai. 
 
Kailao  
Kailao is a standing dance usually performed only by men. The kailao is performed based on 
manipulation of a wooden club in conjunction with the striking of a metal container (Kaeppler 
1993). It is also known as a war dance, and the movements are said to be different from any 
other Tongan dance. According to the late Baron Vaea, a noble of Houma, an Uvean man 
settled in Ha`apai and taught the Ha`apai people the kailao (Kaeppler 1993). It is believed that 
two men who are descendants of this Uvean man went to Tongatapu and taught the kailao at 
Houma and throughout Tongatapu. Therefore, the kailao is believed to have come from Uvea 
(Moyle 1991; Kaepppler 1993). 
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Photograph 35: Kailao 
 
 
Photograph 35 is of Wesley Boys College performing a kailao during the ASB Secondary School Cultural 
Festival in Auckland, 2007. Photograph by Kenneth Tuai. 
 
Sōke  
According to Kaeppler (1993), the current name for sōke is eke. This dance is believed to be 
associated with the Tui Tonga line and the Catholic Church. The sōke was noted to have been 
introduced by the Uvean people into Tonga as part of their tribute during the Polopolo ceremony 
(offering of the first fruits). It was later introduced into the northern Tongan islands where 
Uvean people also introduced Catholicism (Kaeppler 1993). In contemporary Tonga, both sōke 
and eke are used, with sōke being the term mostly used. 
 
Tau fakaniua 
Tau fakaniua is a dance that derives from the Niua Islands of Tonga. It is translated as the Niua 
warfare dance. Early literature on Tonga made no reference to this particular type of dance. It is 
also not clear when tau fakaniua first came about and who invented this dance, apart from its 
origin in Niua. Remnants of this type of dance still exist today and are often performed by 
Tongan students in the ASB Cultural Festival in Auckland. Tau fakaniua consist of a combination 
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of moves from sōke, kailao, lakalaka or mā`ulu`ulu. This is perhaps a later invention by the Niua 
people. 
 
Milolua 
Milolua is associated with the two form of Tongan royal kava ceremony. They are milolua faka-
lotomu`a and milolua faka-mulifonua (Māhina 2008: 18); the former is linked with the Tu`i Tonga 
and the latter with the Tu`i Kanokupolu (ibid: 18). Milolua is specifically associated with hand, 
body and head movements performed during the royal kava ceremony. The milolua is performed 
by the person who is preparing the kava. Traditionally the milolua is performed by men, but it has 
recently been performed also by women of high rank. This change was seen during the 
coronation of King George Tupou V, where the milolua was performed by Princess Latufuipeka, 
the daughter of King George Tupou VI. 
 
FIGURE H: MUSIC GENRES 
 
 
 
 
 
 
 
 
 
 
 
 
  
Hiva/Music 
Hiva fasi/Music with no 
instruments 
Hiva tame`alea/Music 
accompanied by instruments 
Hiva lalau/chanting 
Musical compositions are written and composed for a purpose. Compositions 
are often about an individual and his/her status, achievments, significant 
events, significant landmarks, villages, islands, lineage, geneaology, 
relationships and connection to people, land and environment. 
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According to Moyle (1991), “the social status of Polynesian musicians – creators and performers 
– is directly related to local attributes towards the power of the uttered word. This power in turn 
appears to be a function of the strength and pervasiveness of the local religion priesthood” (ibid.: 
5). The priesthood Moyle talks about in the context of Tongan culture are the tufunga fa`u, those 
who hold the specialised knowledge and skill to produce local chants, rituals and teaching songs. 
Some rituals and chants were sung without accompaniment by musical instruments; some were 
accompanied by musical instruments.  
Some were to be enjoyed simply by their singing, either sung in the nature of a cappela without 
clapping of hands, or accompanied by the distinctive movements of singers’ hands (Moyle 1991: 
203). Different islands had their own distinctive styles of singing. For instance, Tafahi and Niua 
Toputapu used laumātanga singing style, which focused on scenery, historical events or imaginary 
descriptions of faraway mythical places. Others forms of music were sung in a more solemn, 
monotonous manner and were always accompanied by flute. Short working songs were used, for 
example to set cadence when a canoe was paddled (Moyle 1991). Songs were traditional and new 
compositions were always being created by a few gifted composers. Not all composers were 
from the upper class of `eiki. 
Music, like other Tongan arts, is influenced by the land, people, place and environment. 
Traditional Tongan music has evolved over time, and some aspects have survived to become 
what are known today as genres of Tongan music. As illustrated in Figure 8, Tongan music can 
be described in three broad categories. The first is hiva fasi,59 second is hiva tāme`alea60 and third is 
hiva lalau.61 Within these three broad categories of music, works often relate to a context, 
situation, place, theme, family or event. For example, hiva laumātanga;62 hiva lau māhina;63 hiva lau 
`eiki;64 hiva lau koloa65 and hiva lau kakala66 are only a few of these categories. Although Tongan 
music genres are influenced by specific components such as those described above, some 
                                                          
59 Hiva fasi is often referred to as music sung without instruments. 
60 Hiva tāme`alea is music sung with instruments. 
61 Hiva lalau refers to chants, and chants often do not accompany musical instruments. These are often delivered in a 
monotone with no rhythmic differentiation except when the voice is raised or lowered. 
62 Hiva lau-mātanga are songs about historic sites, landmarks or places of significance either to the composer or the 
person for whom the song is composed, or for the events the song is composed for. 
63 Hiva lau māhina is often associated with the Tongan solar months. This is often guided by events such as planting, 
harvesting and distribution. 
64 Hiva lau `eiki is often associated with the status of a person or persons, of a family and/or of a place, village or 
island. 
65 Hiva lau koloa is influenced by the different Tongan koloa.  
66 Hiva lau kalala is influenced by the different types of kakala. The rank and identify of the kakala also reflect who 
the song is composed for. 
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compositions are true masterpieces. A Tongan masterpiece is a song that incorporates all the 
aspects described above. 
 
Oral tradition 
Some of Tonga’s oral traditions include fananga (folktales), talatupu`a (myths) and lau māhina 
(Tongan solar month). Folktales are mostly part of Tongan oral tradition and certain aspects are 
about Tongan culture and philosophy of life (Fanua and Webster 1996). Before Tongan culture 
was recorded, the methods of recording valuable information were through careful 
memorization of lengthy genealogies, folktales, heroic sagas and narratives of past events.  
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FIGURE I: TONGAN INSTRUMENTS 
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Traditional musical 
instruments  
Slit gong drums  
Bamboo rattles  
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Conch shell trumpet 
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Guitar 
Contemporary musical 
instruments  
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Figure I shows traditional and contemporary instruments used in either singing or performance. 
Out of all the instruments identified in Figure I, the slit gong drums and wind pipes are the only 
traditional instruments still used today. The slit gong drums are reinvented in various forms and 
used in dance performances. Contemporary drums are made of more contemporary materials.  
 
FIGURE J: TRADITIONAL GAMES 
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FANGATUA 
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Tongans also consider traditional games as part of expressions of Tongan culture. Figure J shows 
different types of games that were known to be played by Tongans. Tongan games include hiko 
(juggling), lafo (a throwing game where players use the lafo fruit), sika (javelin), lova (race), fānifo 
(surfing), uku (diving), heu (stick games), tauhele (games involving making traps for birds or pigs), 
matua liaki (a type of body contact game), tau`akau (fencing games using sticks) and fangatua 
(wrestling). Activities that were considered by early explorers as games and sports were referred 
to as faiva. The Tongan term that refers to sports is sipoti, which is a Tonganising of the English 
word ‘sport’. Games and sports were oriented towards pleasure and amusement. A variety of 
contact sports were organised by the chiefs from time to time.  
Among the sports reported for adult men was fangatua (wrestling). This is referred to in the early 
literature on Tongan society as contact sports (Ferdon 1987). Older women were recorded to 
amuse themselves with device a called hapo67 whose principle was similar to European cup and 
ball games. Sports for young girls included hiko or juggling and tāfue or skipping. The skipping 
games were played with ropes made from vines or with sticks. Young boys did miniature 
equivalents by using shells with their convex surface uppermost. This required passing a cord 
through the centre and then up their toes. In this manner, they were able to draw the shells up 
against their soles and stride over the countryside on these.  
According to Anderson, the trick was to whirl the seeds around rapidly without letting them 
strike each other. This conforms to what we know today as Maori poi balls among New Zealand 
Maoris (Ferdon 1987). Its presence in Tonga in 1777 is of interest, and although Sir Peter Buck 
earlier claimed that its presence is unique only to Polynesia, its presence in Tonga according to 
Ferdon’s analysis of evidence collected through the explorers suggests that the device was 
introduced to New Zealand from Tonga in historic if not prehistoric times, perhaps via 
European vessels. If Ferdon is correct, it appeared in Tonga as a form of amusement and in 
New Zealand as part of dance routines.  
  
                                                          
67 This game consisted of a wooden rod some four feet long, at one end of which was fastened a strip of 
tortoiseshell whose ends had been bent to form a semi-circular opening. At the opposite end of the stick, a string 
was extended and attached to a small, round gourd. The length of the cord was sufficient to allow the gourd to be 
tossed into the air and dropped through the tortoiseshell opening at the opposite end of the rod. William Anderson 
described yet another creation “that consisted of nothing more than a two-foot length of cord to each end of which 
was fastened a hard round seed that he estimated be about the size of a musket ball. The string appears to have been 
graspt at its midpoint” (see also Ferdon 1987). 
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3.10 Teuteu, heliaki / Beauty and aesthetics 
Although both men and women were involved in decorative art, it is important to note that there 
were still some art forms that were gender-specific. For instance, the decorating of mats and 
waist mats or ta`ovala remained the task of women, while the decoration of clubs was done by 
men. However, an exception can be found in tapa cloth decoration, where both men and women 
were involved (personal communication 2009; see also Ferdon 1987). Men contributed to this 
process through tā kupesi (making of designs). A striking feature of all traditional Tongan designs 
is that they are often used in the decoration of all Tongan arts, for example, for bark cloth, mats 
and clubs; some designs are also found in Lapita pottery. 
 
Photograph 36: Decoration on carvings 
 
 
Photograph 36, by Malia Talakai.  
 
Carving generally was a male occupation, and so was the decoration of carvings. The carvings 
shown in the photograph are typically contemporary types of carving. They are contemporary in 
the sense that some bear lion-face carvings and some were decorated with a mixture of Tongan, 
Maori or Samoan patterns. The borrowing and mixing of cultural expressions is not unusual in 
Oceania, and in particular Polynesia. 
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Tātatau / Tattoo decoration 
The only known picture of tattooing in early Tongan society was that in d’Urville’s diary. 
Although this sketch was limited in the variety of patterns used, some resembled those also used 
in tapa and mat decoration and in other Tongan arts such as carving. In contemporary tattooing, 
many Tongan tattoo wearers are using traditional patterns as well as some borrowed from other 
Polynesian cultures. The mixing of traditional patterns of Tonga, Maori and Samoa have created 
contemporary and more modern patterns. The mix is influenced by heritage and location; 
someone of Tongan, Samoan and Maori heritage may create a pattern which reflects this mix. 
 
Photograph 37: Contemporary tattoo patterns 
 
 
Photograph 37 was taken by Tufui Fonua-Kama. Patterns are a mixture of traditional and contemporary 
Tongan designs. 
 
Ngatu / Tapa decoration 
The traditional tapa designs of Tonga include the Manulua, Tokelau Feletoa, Amoamokofe, Fata `o 
Tu`i Tonga and Matahihifi. While the creators of many traditional patterns are not known, some 
can be traced through oral tradition. For instance, the Kupesi Tokelau Feletoa is said to have come 
from the village of Feletoa in Vava`u. The kupesi Manulua is said to be an image of two frigate 
birds joining together.   
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Photograph 38: Tablet of the kupesi Tokelau Feletoa 
 
 
 
Photograph 38 was taken by Malia Talakai, 2009. 
 
Photograph 39: Tablet of Amoamokofe design 
 
 
Photograph 39 is of the kupesi Amoamokofe and is also said to have come from Vava`u (personal 
communication 2009, male age 45). 
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Photograph 40: Tablet showing combination of Matahihifi and Tokelau Feletoa 
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Photograph 41: Patterns used in the decoration of mats and ta`ovala (waist mats) 
 
 
Photograph 41 shows several taovala or waist mats. The patterns are created using blackened pandanus. 
Traditionally the dye is made from ashes of charcoal. Photograph 41 was taken by Malia Talakai during 
the Kava Kuo Heka Exhibition in Nuku`alofa in 2009. 
 
Decorative dance costumes 
Both women and men participate in the preparation of dance costumes. For instance, while 
women were responsible for tui kakala (weaving flower garlands) and ngaahi teunga (making 
costumes for women’s performances), men were also involved in things such as tui sisi (weaving 
of waist ornaments made from plants) and gathering of kaka or coconut fibres for preparation 
of the costumes. There is very limited written material that focuses on performers’ or dancers’ 
costumes, on who produced them and whether specialized skills were needed for their 
production. I would argue that women who produced costumes for dance performances 
required specialized skills and knowledge of culture, history and genealogy to be able to create 
meaningful pieces that fit the aesthetics of poetry and dance movements.  
Performers usually wear the same costumes except the performer with the highest rank. In the 
lakalaka or mā`ulu`ulu, the highest-ranking performer usually wears a different costume from the 
rest. The rationale is associated with the wearers’ rank, status and genealogy (Kaeppler 2008). 
Early European visitors to Tonga also recorded this marked difference in performers’ costumes 
 127 
 
(Ferdon 1987). This practice has continued into contemporary Tongan dance. Another marker 
of a performer with status or rank is the colour of the headrest or tekiteki.  
 
Photograph 42: Contemporary dance costumes 
 
 
Photograph 42 was taken by Charity Puloka. The photograph is of a group of young Tongan women 
ready to perform for a church event in Sydney, Australia.  
 
Photograph 42 shows modern costumes based on dresses and made from a combination of 
modern and traditional materials. The dresses are made of maroon velvet and a combination of 
white pandanus and coloured plastic for decoration. The traditional ta`ovala is worn over the 
dress with a sisi (waist tie made of leaves). The foot and hand ornaments are made of leaves, 
which is not unusual. However, the neck ornaments are also a combination of modern and 
traditional, using a back ribbon with white shells glued onto the material.  
Like other arts, Tonga’s decorative arts have experienced inter-island borrowing. As Hau`ofa 
(2008) also noted, Pacific cultures have always been hybrids, taking and borrowing from each 
other. Hau`ofa also noted that this of borrowing and taking in the context of Oceania is different 
from borrowing, looting and other treatment Pacific civilizations experienced through 
colonization and domination.   
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3.11 Presentation and distribution of men’s work 
As noted above, nāgue generally can be a verb translated as ‘work’. Additionally, it can also be 
translated as a noun to mean the final products of men’s work, such as products derived from 
agricultural and animal husbandry. Agricultural and animal husbandry products are significant in 
Tongan society and are evident during formal ceremonial events such as the coronation of a new 
king, bestowing of a new chiefly title, weddings and funerals. Apart from the actual production 
of agricultural and animal products, presentation and distribution of men’s work in formal 
ceremonial events in Tongan society is highly valued. While productive men’s work is a 
responsibility of tu`a men, presenting this work is a role and responsibility for mātāpule (talking 
chiefs) because they have more prestige and require specialised skills and knowledge to perform 
them, especially during formal events. In less formal events, the tasks are performed by the 
`ulumotu`a or the head of the extended family or kāinga. 
The presentation of ngāue is often accompanied by koloa, and similarly with the presentation of 
koloa. Both types of presentation adhere to rules and protocols. Protocols take into account 
status, seniority and one’s rank in society and in the family. It is interesting that although ngāue or 
domesticated cropping belongs to the male domain, it is not considered a tufunga. Working the 
plantation and the skills associated with it comes under ngāue. This is because agricultural 
production was considered an occupation of tu`a men. Tongan horticultural experts were 
reported to show an understanding of the soil and its products, one that was described as fully 
matching their knowledge of the sea. However, early records show that the Tongans were 
praised by early Europeans for their skills and gardening practices, and their lands were 
compared to the most intensively cultivated fields of fertile European valleys (Ferdon 1987: 205). 
Some of the plants recorded as being traditional to Tonga include: ufi/yam; talo/colocasia 
esculenta; kape/alcocasia macrorrhiza; si/cordyline terminalis; mahoaa/Polynesian arrowroot; 
aka/pueriraria lobata; teve/amorphphallus campanulatus; sweet potato/ipomoea batatas.68 Other 
important plants include kava and sugarcane. These plants also have ceremonial significance.  
  
                                                          
68 Other tree crops include breadfruit/artcarpus altilis, shaddock/citrus maxima, coconut/cocos nucifera, Malay 
apple, Polynesian plum, indian mulberry, masi and fa, ifi (Polynesian chestnut), mapa, telie/terminalia catappa, 
piu/palm Pritchard pacifica, banana.  
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Photograph 43: Kava plant presented during coronation of King Gorge Tupou V 
 
 
 
Photograph 43 appeared in the Boston Globe on 18 August 2008.69 This was taken during the coronation 
of King George Tupou V in Nuku`alofa. 
 
Apart from the production of agricultural crops for daily sustenance, agricultural foods also 
played a significant part in ceremonial events. The kava plant features significantly in formal 
ceremonial events, as shown in Photo 43. Several kava plants were presented as gifts during the 
coronation of King George Tupou V in 2008. The presentation of animals such as pigs is also an 
important part of men’s work or ngāue. The most important animal in Tongan society is the pig. 
The presentation of ngāue in formal events, such as during the coronation of a king, requires 
specialised skills and knowledge.  
In terms of the ngāue, when presented at an event such as the coronation of a new king, raw pigs, 
seafood and cooked food will be presented on the day. Raw pigs are placed on stands made of 
                                                          
69 http://gpdhome.typepad.com/royalblognl_news_summary/2008/07/king-of-tonga-n.html. 
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sticks. Seafood and cooked food items are presented in green baskets made from coconut leaves. 
The baskets which contain the cooked food are called `umu.70 There are different types of `umu, 
each serving different purposes, functions and ranks. Similarly with pigs: different pigs have 
different names, purposes, functions and rank, and require specific ways of presentation.  
The skills required for presentation of men’s work mean that not all men in Tongan society were 
skilful and knowledgeable about how to present ngāue. This is still the case in contemporary 
ceremonial events. As shown in Photo 43, the ngāue are prepared and presented in a specific 
manner. The tasks of presenting the ngāue during the royal kava ceremony are held by the 
mātāpule, and these roles are also hereditary roles. The ngāue are counted out loud by the mātāpule 
and presented. The presentation acknowledges the number of pigs and `umu that are presented 
and given. 
 
Photograph 44: Presentation of ngāue71 
 
 
Photograph 44 was printed in the Boston Globe in 2008, and shows how the pigs and baskets of food are 
presented during the taumafa kava (King’s Royal Kava Ceremony). Pigs and `umu baskets are usually lined 
up by number presented and from highest to lowest ranking. 
 
Photograph 44 shows men who are mātāpule distributing the ngāue. The ngāue.are usually 
distributed to the king and noble chiefs. Traditionally, noble chiefs would then distribute some 
                                                          
70 The word `umu means earth oven, but in this case, the `umu refers to the foods in baskets that presumably had 
been cooked in an earth oven. 
71 Photograph was published by the Boston Globe during the Coronation of King George Tupou V in Nuku`alofa 
on 18 August 2008: http://www.boston.com/bigpicture/2008/08/the_new_king_of_tonga.html. 
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of the ngāue. to household members, making the consumption of the ngāue. collective. This is 
significant in Tonga’s case: while skills and knowledge are usually specialised and held by only a 
few, the only collective feature is through consumption. I have noted that presentation and 
distribution knowledge and skills were held by only a few and were passed on to their sons. In 
the case of Tonga, the assumption that skills and knowledge were held by all Tongans and 
owned collectively by all Tongans is not correct. Consumption is therefore the only means of 
collectivism in Tonga (see Chapter 5). 
 
Photograph 45: Distribution of ngāue72 
 
 
Photograph 45 was taken for the Boston Globe during the coronation of King George Tupou V.  
  
                                                          
72 Photo shows skilled men doing the distribution of the ngaue inside the kava circle. Photo by the Telegraph (UK 
newspaper) during the coronation of King George Tupou V on 18 August 2008 in Nuku`alofa. Image can be 
accessed at http://www.telegraph.co.uk/culture/3559964/King-of-Tonga-Pacific-pomp.html. 
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Photograph 46: Presentation of ngāue at a funeral 
 
 
Photograph 46 was taken by Bianni Mafile`o of the presentation of ngāue at her grandmother `Olivia’s 
funeral in Tonga in 2010.  
 
Photo 46 shows several green baskets containing food to be presented to people who attended 
the funeral on the day of the burial. This type of presentation is called feipulua73 and is done after 
the burial.  
 
3.12 Presentation of women’s work 
Women’s production or koloa are presented separately from men’s work or ngāue. The 
presentation of women’s production, whether it is at a funeral, wedding or birthday, is the task of 
women, usually older women. For instance, older women are responsible for informing the host 
of the hala74 that people are presenting. In the funeral context, the presentation is called a hala. In 
the wedding or birthday contexts, the presentations are called hā`unga. The word ha`u means to 
come and nga is a suffix that when added means ‘coming together’. In wedding or birthday 
                                                          
73 Feipulua is a distribution of meat after the burial of a funeral. The feipulua is done as a means of thanking those 
who have helped, who have come to mourn with the family, and who have contributed to the funeral. 
74 Hala is translated into English as ‘road’ but in the context of Tongan funerals it can mean genealogical line, family 
ties or connection.  
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contexts, hā`unga are often presented differently. For instance, in a birthday, the presentation of 
koloa (mats and tapa) often goes to the mehikitanga (the oldest sister of the father of the child 
concerned), chiefly guests or religious ministers. The koloa are usually presented by older women 
of the kāinga or the family. Younger women present the koloa to the rightful recipients.  
 
Photograph 47: Presentation of koloa during a birthday celebration  
 
 
Photograph 47 was taken by `Ana Puloka at her nephew Tu`ifua Tausinga`s 16th birthday celebration in 
Utah, USA, in 2009. In the photograph is Tu`ifua and his mehikitanga, Frances Tausinga. 
 
Photograph 47 shows a kie tonga fatufā (the largest kie tonga), white mat, lau nima (50 feet tapa) and 
a kato teu (basket consisting of essentials that usually contains perfumes, soaps and oil). In a 
birthday context, the birthday boy’s maternal relatives conduct the presentation. Usually at this 
type of presentation, the presenter will call the name of the recipient and also call out each item 
presented, the length of each tapa, mat or white mat, and the quantity of the koloa presented. 
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Photograph 48: Women presenting koloa during a funeral  
 
 
Photograph 48 was taken by Bianni Mafile`o in 2010. The women are presenting Tongan koloa to the 
family of the deceased. Photograph shows the presentation of both Tongan and non-Tongan materials. 
The non-Tongan materials include blankets, yards of material and perfumes, and these have been added 
to the Tongan realm of goods to be presented. 
 
Photograph 49: Protocols for presentation of koloa 
 
 
Photograph 49 was taken by Bianni Mafile`o during her grandmother `Olivia Peka`s funeral in April 
2010.  
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The presentation of Tongan koloa, like the presentation of ngaue, also follows protocols. Key 
people will receive koloa with food products. In the photograph above, the tapa is folded with its 
face outward and forming the bottom layer. On top is the kie tonga or the fine mats. The fine 
mats shown in the photograph are decorated with knitting wools. Some are also decorated with 
coloured pandanus or mulberry fibre. 
 
Photograph 50: Receiving of koloa during funeral 
 
 
Photograph 50 was taken by Bianni Mafile`o during her grandmother `Olivia Peka`s funeral in 
Kolomotu`a in April 2010. The women seated close around the koloa are the visitors who also presented 
the koloa to the hosts. The host is sitting on the chair and her companion is beside her. They welcome the 
visitors and thank them for their contributions before the visitors pay their respects to the deceased. 
 
Cultural presentations within the female domain adhere to rules and protocols. During the 
funeral, the koloa are first presented by women who are related, connected or friends of the 
deceased. Following the presentation of koloa, an older woman who is also a confident speaker 
informs the hosts how they are connected to the deceased. Once the speaker finishes presenting 
the koloa, they are all seated, while the host speaks and welcomes their act of kindness, love and 
affection. 
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3.13 Tradition as source of creativity  
Tradition can be a source of creativity and innovation, and the influence that tradition has on 
contemporary creativity and the arts is enormous. This means that culture is always in a process 
of production, development and change. This is linked to the debate on the reinvention of 
tradition, and reaffirms the argument that tradition is always dynamic and flexible and will 
continue to be so.  
The arts in particular represent the process of cultural translation inventing new forms, 
reinterpreting old ones, borrowing, appropriating and reproducing (Mallon 2007). In 2003, Janke 
wrote a consolidated legal analysis on the protection of traditional cultural expressions and 
expressions of folklore for the World Intellectual Property Organisation, arguing that: 
…it is often thought that tradition is only about imitation and reproduction, [but] it is also about 
innovation and creation within the traditional framework. Tradition is not immutable. Cultural 
heritage is in a permanent process of production; it is cumulative and innovative” (2003a: 10).  
Janke noted that tradition builds the future, so in order for it to survive, it must grow and 
develop (2003a). Growth and development involve change, and change comes from within and 
outside Tongan culture. The issue of change as it links to culture and cultural identity as well as 
promotion of creativity and innovation as ingredients of sustainable economic development is 
always a challenge.  
It is important to note that intellectual property laws distinguish between pre-existing cultural 
heritage and modern, evolving cultural expressions. What this means is that the law makes a 
distinction between: i) pre-existing, underlying traditional culture which may be referred to as 
traditional culture or folklore stricto sensu, and ii) literary and artistic productions created by 
current generations of society, based upon or derived from pre-existing traditional culture and 
folklore. These distinctions are important, as they also influence protection in the legal sense. 
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Photograph 51: Art work created by Filipe Tohi 
 
 
Tradition as a source of creativity can be seen when traditional artists and practitioners bring 
fresh perspectives and experiences to their work, making tradition a source of creativity and 
innovation. Photograph 51 shows a work by Filipe Tohi, a well-known Tongan tufunga lalava. 
Lalava as an art form is a source of creativity and inspiration to Tohi’s contemporary work. 
Tohi’s work also stems from years of studying and working alongside former tufunga lalava, 
Tamale of Niutoua (personal communication 2009, male, age 49). His work is exhibited 
internationally in art galleries and major cities. The work in photograph 51 was produced for the 
Kava-Kuo-Heka Exhibition that was held at the Fa`onelua Park in Nuku`alofa in July 2009. Tohi’s 
work is a clear example of tradition being a source of creativity and innovation. He has 
incorporated in his work the use of metal, nails, wool and other non-Tongan or traditional 
materials.  
Similarly with handicrafts, we are starting to see the appearance in Tonga of changes in the type 
of handicrafts people are producing. People are now producing functional objects such as 
lampshades, table mats, shopping baskets and so forth. This change has been to cater for the 
tourist market. The process of cultural translation in New Zealand is no longer happening in 
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isolation, but rather the processes are heavily influenced by local, regional and global factors 
through contact and migration. The cultural expressions of Pacific island peoples, including 
those of Tonga, are influencing mainstream fashion, for example. As reflected below in 
photograph 52, the model is wearing a dress with the Tongan design Tokelau Feletoa. This was a 
creation presented at the West Style Pasifika, an annual fashion show which brings together 
creativity inspired by Pacific island traditions. 
 
Photograph 52: Fashion inspired by tradition 
 
 
Photograph 52 shows a design created for the West-Style Pasifika Fashion Awards. The designs 
on the fabric used for this garment are a variation of the Tongan Manulua and Tokelau Feletoa 
kupesi patterns. Permission to reproduce this photograph in this thesis was kindly provided by 
Stan Wolfgram, the creator and producer of West-Style Pasifika Fashion Awards.  
As a source of creativity and innovation, tradition can also contribute to improving the economic 
situation of Tongan people. This makes the link between cultural heritage, culture and economic 
development more appreciated (Janke 2003a). Accordingly “international and regional financial 
institutions, such as the World Bank, have begun to support cultural development projects that 
treat culture as economic resources that [are] able to contribute to poverty alleviation, local job 
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creation and foreign exchange earnings” (Janke 2003a: 10). Moreover, tradition and cultural 
heritage can also be sources of “inspiration and creativity for cultural industries, acting as 
powerful engines of economic growth, generating considerable income and employment fuelled 
by growing demand for cultural goods and services in an expanding marketplace” (ibid.).  
We are now seeing many businesses creating wealth using the forms and materials of traditional 
cultures. Companies in Asia are creating materials with Pacific island designs on them, and some 
print t-shirts, mugs, plates and carpets with those designs. Tongan designs are some of those 
used in this manner.  
On January 25, 2013, Air Pacific announced a number of initiatives designed to improve its 
business outlook. This included a rebranding of the airline both in its name and a distinctive look 
that is to highlight the Fijian company’s roots. The new look includes a striking new masi symbol 
which is shown in Photograph 53.  
 
Photograph 53: The new masi look of Fiji Airways 
 
 
Public notice of the trademark application was published in the Fiji Times on January 25, 2013. 
This generated an outbreak of concern from different people, including both Fijians and 
Tongans. Several e-mail communications circulated through numerous Pacific list serves and 
even a Facebook group was created to rally opposition to Air Pacific’s plan to trademark the 
masi designs. 
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In an article written by Brian Egan and posted online by Kristen Dobbin on February 18, 2013, 
Egan wrote that “Air Pacific had commissioned Matemosi, a well-known Fijian artist, to produce 
a set of masi motifs”. The set of motifs was part of a revamping and rebranding of Air Pacific to 
what is now known as Fijian Airways. In the same article, Matemosi was quoted as saying that 
what she had produced was “something entirely different … [that] has never been seen in any of 
the masi designs in Fiji”. Matemosi’s quotation implicates an admission that in fact the Manulua 
motif Tongans claimed were used in the new Air Pacific re-branding was not Fijian but in fact 
the Manulua used in Tonga tapa.  
The Manulua motif is traditional to Tonga, widely used in Tonga, and known in the Pacific region 
as distinctively Tongan. There are several consequences associated with this application. Cultural 
appropriations are most often by private firms and companies against cultural-based groups, but 
in this case Fiji Airways is 51% owned by the Fijian government. This adds to the complexity of 
this case, because in most cultural appropriation cases governments are seen as neutral 
intermediaries (Egan 2013). The legal consequences and concerns here are similar to those raised 
in other cultural appropriation cases. They relate to questions about who has the right to use, 
own and benefit from properties seen as traditionally owned to benefit the group at large. 
Consequently, the right to use also prevents others from using these properties. This could also 
mean that if the motif Manulua is registered, this would prevent Tongans from using it in the 
future.  
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Photograph 54: Tongan designs on fabrics and textiles  
 
 
Photographs 54 and 55 are examples of how Tongan designs are appropriated by textile 
companies in China and India. Photograph 54 shows the Tongan Seal printed on material. The 
Tongan Seal is not only used in governmental matters and documents to mark the government 
of Tonga, but it has in recent years been a design also used in tapa decoration. There has been no 
objection to this type of activity from the Tongan government.  
Photograph 55 shows t-shirts printed with the Tongan Seal; these are mass produced and sold. 
As mentioned earlier, this is an official sign that is associated with the government of Tonga. 
However, this official mark has been used on t-shirts and textiles by non-Tongan businesses and 
textile manufacturing companies. The biggest source of supply of t-shirts and textiles is China, 
and these are sold in Auckland mostly by Chinese and Indian businesses. 
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Photograph 55: Tongan Code of Arms reproduced on t-shirts  
 
 
Not many Tongans have embraced the relationship between tradition, modernity and the 
marketplace. Very few have attempted to do this in Tonga, and those who do often are 
confronted with unpredictable markets and a tourist sector that is quite small and 
underdeveloped. This is not the case with Tongans living in diasporic communities abroad. 
Those living abroad seem to embrace this relationship and are taking advantage of the 
opportunities that cultural heritage provides.  
However, the marketplace has not always been a positive one, because some argue that creativity 
erodes traditional culture. This negative relationship has come about as a result of imitation and 
marketing of cultural forms and culturally specific artistic works by the commercial sector. Some 
have argued that this might be counterproductive to the welfare of the source community, and 
that the creation of the traditional cultural expressions outside of the context of the cultural 
community may be destructive. But as Janke notes, many cultural products deeply rooted in the 
cultural heritage of developing countries have crossed borders and established significant market 
niches in industrialised countries (Janke 2003b). In almost every case where misappropriation of 
traditional cultural expressions occurs, the commercialisation of these cultural transfers does not 
benefit the country of origin. This clearly shows an urgent need to find better ways to protect 
traditional cultural expressions.  
 
3.14 Conclusion 
In this chapter, the concept of koloa tukufakaholo has been adopted to refer to traditional 
knowledge and traditional cultural expressions that are both tangible and intangible. Broadly 
speaking, koloa tukufakaholo can be understood as cultural forms that are embedded in social life, 
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actions, relationships, customs, values and practices. These cultural forms are a result of creative 
cultural processes which involve words, sounds, movements, materials, spaces and scents, and 
are embedded in different relationships in society.  
Traditionally, the knowledge and skills associated with production were held only by a privileged 
few and remained within specific ha`a or clans. This is not the case in contemporary situations, as 
we can see both in Tonga and in the Tongan communities in the diaspora. As traditional 
communities and cultures engage in marketing aspects of their culture, economic value is 
significantly adding value to traditional cultural expressions. Tongan people value traditional 
Tongan knowledge, such as that relating to medicine, house and boat building, navigation, 
sustainability, weaving, tapa making and so forth. Similarly, Tongan people value how knowledge 
is expressed, whether through dance, poetry, aesthetics, songs or patterns. Knowledge and 
expressions of knowledge are also reproduced and transmitted daily through practice. This 
makes knowledge and its expressions a living component of Tongan people’s lives.  
Traditional knowledge and traditional cultural expressions are not only about imitation and 
reproduction, but also about innovation and creation drawn from and within the traditional 
context. This is true when we see manifestations of traditional culture and cultural heritage 
becoming more and more a source of creativity and innovation in contemporary society. This 
source of creativity and innovation reproduces cultural heritage as well as producing economic 
benefit for Tongan people. This form of economic incentive is often treated as an inappropriate 
way to preserve identity; despite this reservation it is becoming significant in creating economic 
incentives for Tongan people.  
The relationship between tradition, culture and the marketplace is often not a happy one for 
those from communities, families and territories of the knowledge holders and owners. This is 
because traditional cultural expressions are created and used outside of the cultural context and 
consequently, many cultural products or products rooted in tradition and culture have crossed 
borders and established significant markets in industrial countries. In many cases people from 
outside the cultural communities who are knowledge holders do not benefit from these 
transactions. This raises intellectual property questions which relate to bearers or custodians of 
cultural heritage, and in particular those that derive from tradition.  
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Chapter 4 
Who owns Tongan traditional cultural expressions? 
 
4.1 Introduction 
This chapter poses the question of ‘who owns Tongan traditional cultural expressions?’ In 
discussing and analysing property ownership, two contexts are significant: customary law and the 
Western legal tradition.  
As this work is rooted in cultural traditions, values and practices, customary law holds great 
importance for this analysis. Tongan customary law refers to the values, practices, customs and 
traditions of Tongan people that form an intrinsic and central part of the Tongan people’s way 
of life. This customary law is embedded in Tongan culture, governs acceptable standards of 
behaviour, and is actively enforced by members of the community. This is often referred to as 
fakatonga (the Tonga way) or `ulungaanga fakatonga (Tongan behaviour).  
The Western legal tradition is equally important to this analysis, particularly ownership and 
possession as they developed in early common law systems to become influential in England and 
then in other countries such as Tonga that inherited a Westminster system. The Western legal 
tradition has shaped and influenced the ways Tongan people define and understand property 
ownership. The Constitution of 1875 introduced into Tonga a Westminster system of laws and 
government.  
The question of ownership is often interesting yet contentious, as property and property 
ownership vary from one culture to another and from one context to another. However, 
questions and claims of ownership often arise from the need to analyse the rights to property 
and the rights to resources. The rights to property and the rights to resources are often governed 
by a Western legal framework, where rights are structured to benefit the individual and not the 
group, conflicting with group ideals and values. Both contexts are vital to understanding 
ownership in traditional and contemporary Tonga.  
The previous chapter discussed what is owned or the subject of what is to be owned was 
discussed in chapter 3. For the purpose of reiterating again here, the subject in which the 
question of ownership is being asked is regarding Tongan traditional cultural expressions. Yet my 
focus on these expressions in no way implies that these take precedence over traditional 
knowledge or technical know-how. This work acknowledges the holistic nature and relationship 
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between traditional cultural expressions and traditional knowledge. Chapter 3 identified what 
Tongan traditional cultural expressions were and are. These include issues such as why Tongan 
traditional cultural expressions such as bark cloth, mats, patterns, dance and music were and are 
produced; whom Tongan traditional cultural expressions were and are produced for; who were 
and are involved in their production; and why they were and are produced.  
These questions also provided answers regarding the rationales and justifications for production, 
distribution, access, use and consumption of traditional cultural expressions in Tongan society. 
Chapter 3 also discussed how specialised skills for production and distribution were confined to 
a few specialised knowledge holders, while the group at large shared in consumption and use. 
Thus the specialised knowledge and skills were held by a few individuals who belonged to 
specific extended kin groups called ha`a tufunga or ha`a punake.  
Ascertaining who owns Tongan traditional cultural expressions entails social construction: 
constructing our pasts and our histories from vast storehouses of narratives, both written and 
oral (Hau`ofa 2008: 60-79). This encompasses looking into the present and the past. Looking 
into the past involves looking at traditional Tongan society to try and understand whether 
individual ownership as we understand it today existed in traditional Tongan society. 
The Tongan notion of time is fundamental to understanding linkages and influences between 
past and present. As noted above, the Tongan notion of time refers to the past as time in front 
or before; the future is the time that comes after or behind, as if Tongans stand firmly in the 
present, backs to the future and eyes fixed on the past, seeking historical answers for present-day 
dilemmas (Kame`eleihiwa 1992; Hau`ofa 2008). This means that while the future is always 
unknown, the past is rich in knowledge and experiences.  
This chapter will therefore discuss ownership in traditional Tongan society as well as the 
development of liberal ownership, ownership of intellectual property (IP), ownership expressed 
in Tongan law, and contemporary perspectives on and claims to ownership.  
 
4.2 Ownership in traditional Tongan society 
The question of ownership should be understood in the contexts of traditional and 
contemporary Tongan society, as these are equally significant in the discussions in this chapter 
and other chapters of this work. These contexts are not used to form polemic discussions or 
analyses, but rather to show changes and developments in ownership from traditional to 
contemporary Tongan society. The term “ownership” as it is used here is not to be taken or 
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treated as analogous to liberal ownership, because liberal ownership amounts to the rights of 
individuals to use, possess, destroy, transfer, and gain income from property or goods (Heller 
2009) and differs in emphasis from practices used in Tongan society. 
As discussed in Chapter 3, in traditional Tongan society the knowledge and skills associated with 
men’s and women’s productive work were confined to a few individuals who belonged to key 
ha`a tufunga or ha`a punake. Similarly with the knowledge and skills associated with the production 
of women’s work. Only a few individuals held the skills to produce high-status objects, although 
some of these skills were shared with commoner women during the process of production. 
Traditional cultural expressions were identified with rank, like everything else in Tongan society. 
The best products were consumed by the aristocratic class with the remainder left to be 
consumed by the commoner class.  
As noted above, although individuals from key ha`a held the skills, it was the group that was 
emphasised, and benefits were not for the individual but for the group. As mentioned earlier, key 
individuals from specific ha`a held the knowledge on behalf of the group. The purpose of 
production was not for the individual, but for the group. The ha`a are extended families 
organised under a `ulumotu`a (head clan). As the kāinga system of extended kin relations is 
stratified, this hierarchy also exists in the arts through production and distribution systems. Just 
as Helu noted that “the social Tongan make up is based around kāinga relationships and ties” 
(1999), the kāinga network is built and maintained as much for economic and wealth distribution 
as for social ties. Helu argues that the kāinga network is a pivotal axis where societal and familial 
relationships form the bases for economic gain and distribution concerning profit-sharing and 
redistribution, and that this discourages profiteering and capitalistic tendencies (1999). Helu 
further refers to kāinga as Tongans’ social security and welfare system. What Helu is referring to 
here is that equal and fair distribution of resources and wealth is an important role of the kāinga 
system. 
The nature of these transactions conflicts with ownership as understood in Western laws. 
Individual ownership, competition and economic accumulation were not the main goals of 
knowledge holders in traditional Tongan society; knowledge was used first and foremost to serve 
the aristocracy. That commoners could partake and also consume products resulting from this 
knowledge was a secondary consideration.  
 147 
 
Because the concept of ownership as understood in Western laws does not fit with Tongan 
understandings and concepts, Christman (1994: 7) argues: 
Ownership involves a kind of control over the thing owned, or it can involve a right to income 
from trade or rent of the thing owned. These [two sets of] rights are different in character and 
weight and hence the functions of the rules underlying such rights is also different. Thus, the set 
of property rules adopted by a society – those rules that principles of justice demand – must be 
considered as separate packages. The reasons one might give for allowing people to control their 
property are different from the reasons one might give for allowing people to gain income from 
it.  
Christman calls the right to such control ‘autonomous interests’ and the right to income ‘income 
interests’, and notes that control rights serve an autonomy-protecting function while income 
rights serve an allocative function (ibid.). Christman is here highlighting some key features of a 
system that aligns well with and reflects a system used in traditional Tongan society, which 
emphasises distribution and consumption rather than focusing on rights defended by Western 
principles of ownership.  
Focusing on protective and allocative functions reflects group and collective emphases that are 
characteristic of Tongan society. Tongan values of `ofa (love), faka`apa`apa (respect), and 
fetokoni`aki (reciprocal obligations) are embedded in the functional systems that govern Tongan 
people’s daily lives (Talakai 1999). Collective Tongan values and ethics of Tongan culture and 
society enabled key individual tufunga and punake to control and hold the specialised knowledge 
and skills. They held and controlled the knowledge and skills not for their own self-interest and 
wealth accumulation, but for the interest of the group and the collective through the allocation 
of the products accumulated from the production and use of their specialised knowledge and 
skills.  
The Tongan rationales also resonate in the discussions put forward in Carpenter, Katayl and 
Riley’s work (2009). In this work, these authors depart from the individual rights paradigm and 
situate indigenous cultural property claims in the interests of peoples rather than persons. The 
focus on peoplehood reflects a relational view of property that is fluid and dynamic. A relational 
vision of property, according to Carpenter, Katyal and Riley “honors the legitimate interests of 
both owners and non-owners in furtherance of various human and social values[,] potentially 
including non-market values” (2009: 1027). 
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The control of knowledge and access to resources were governed by customs. Helu (1999) noted 
that customs include forms of behaviour, activities, beliefs, values, ideals and ways of doing 
things. The same author has identified two classes of customs: those that promote the general 
welfare of the group or community, such as sharing and cooperation, and those that maintain 
and consolidate the power of the rulers. While the first class of customs is referred to as part of a 
society’s coping mechanisms, the second is said to show where the power lies. According to 
Helu: 
When society becomes more and more complex[,] conflicting demands fight more brutally in the 
social arena. The winning demands force their recognition and gain satisfaction. They are then 
known as rights (rights are demands which can be made good). Cultural traditions have the social 
force of law, though they are not law in the technical sense (1999: 2). 
The set of customs referred to by Helu can be called customary law. Customary law refers to the 
rules, practices and customs of indigenous or local communities which are intrinsic and central 
parts of their way of life. Customary laws are embedded in the culture and values of communities 
and societies; they govern acceptable standards of behaviour and are enforced by members of 
the community. However, as Helu noted above, customary laws have the social force of law but 
are not law in the strict sense.  
The Tongan concept that reflects the control and allocative functions discussed here is tauhi 
fonua, which can be translated as guardianship over the land. Fonua literally is translated as land 
but its understood meaning is broader than its literal definition. Māhina (2010c: 282) refers to 
fonua as a “pan-Polynesian ecology-centred, historic-cultural concept that symbolically and 
practically espouses a cycle of birth-living-death.” Additionally, fonua “is connected to mo 'ui or 
life, where one is born out of one fonua into another fonua and upon death enters yet another 
fonua” (Wagner and Talakai 2007). Fonua in the broader sense also refers variously to the people 
of the land;; to their culture, values, traditions and practices;; to a pregnant woman’s uterus;; to the 
afterbirth after delivery of a child; to ancestral burial grounds; and to flora and fauna of a given 
river, mountain, fishing ground, or other ecological unit. The holistic and all-encompassing 
nature of fonua shows its significance to Tongan people.  
Fonua in its broadest sense (people, culture and nature) were held together by the practices of 
tauhi fonua: the management, control, conservation and guarding of land, people and culture. 
Integral to tauhi fonua are tauhi vā, observing and maintaining relationships within society and 
nature (see Ka'ili 2005), and tauhi koloa, the management, control, conservation and guarding of 
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everything that Tongans considered valuable. This is discussed more under the broader scope of 
koloa tukufakaholo.  
Tauhi fonua, tauhi vā and tauhi koloa also fostered fetokoni 'aki (helping each other/reciprocal 
obligation) which formed the basis of survival, adaptation, adjustment, sustainability and 
rejuvenation of knowledge, skills and resources. The collective ethic of fetokoni' aki influenced the 
way people behaved and the way people managed, controlled, guarded, accessed and used 
knowledge, skills and resources.  
A key principle in how people behaved in relation to resources and people was through 
faka`apa`apa, or respect. Van der Grijp (2004) supports the arguments made here on shared use 
by making reference to shared-use land arrangements in Tonga as a return to pre-Constitution 
systems in which all males in the local kin group had access to and use of land.  
It is therefore clear that in traditional Tongan society, liberal ownership ideas had no place or 
significance. This is because production was focused on subsistence and cultural purposes that 
benefited the group, not on accumulation of wealth. Strathern (2004) supports this by arguing 
that many concepts of Western law are hardly applicable to indigenous communities. She goes 
on to say that concept such as property with its connotations focuses on individual and exclusive 
possession.  
In Western law, the individual holds the right to exclusive physical control of property. 
Additionally, the individual also can claim a right to exclusive use of such possessions, implying a 
duty on all others not to use theses without the owner’s permission. The owner has the power to 
valid disposition or power to transfer the possession, which amounts to the rights to alienate, 
consume and modify. The owner also has the power to enter contracts with others concerning 
the control or use of various parts of the possession. While the emphasis in Western law is on 
the property rights of individual, in Tongan society individuals held, managed and controlled 
knowledge and property for the benefit of the group at large. The individual tufunga or punake 
belongs to a ha`a or clan. Property was held to be distributed and shared by the group through 
communal consumption. Therefore, the connotations widely understood as the cornerstone of 
Western property ownership do not fit the realities based on Tongan ideas of tauhi fonua, tauhi va 
and tauhi koloa. 
However, ownership is a concept used quite loosely by many people, and Tongans are no 
different. The loose reference to ownership in Tonga, is due largely to the introduction of a 
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Western legal system in Tonga. This was legitimated through the Tongan Constitution of 1875, 
which borrowed largely from the 1840 Constitution of Hawaii and established into the Tongan 
Constitution a Westminister system of law. This built liberal ownership into the fabric of Tongan 
culture in both economic and legal terms.  
The concepts of tauhi fonua and tauhi koloa reinforce stewardship and a relational vision of 
property. These are similar to what Carpenter, Katyal and Riley have argued is the defining 
emphasis of property that focuses on peoplehood (2009: 1028). Such property honours interests 
of both owners and non-owners, while a classical property law view focuses on wealth 
maximization. Such a view of property could form a model of property based on peoplehood, 
and justifies a group-oriented legal claim to indigenous property (see also Carpenter, Katyal and 
Riley 2009).  
The principles of collective ethic and respect that were integral parts of traditional Tongan 
society are still practiced in Tongan society today with some changes. Some of the changes are 
highlighted in the responses provided by participants. The changes can be attributed to the 
introduction of a cash economy, competition over land due to growing populations, growing 
unemployment and lack of jobs, among other factors. But on the matter of intellectual property 
as it relates to copying, some informants said traditional Tongan designs and cultural motifs are 
owned by all Tongans, and should be available for all Tongans to use or access without 
permission. For others, particularly well-established artists who for years have developed their 
work based on those traditional cultural motifs, copying is seen as taking what they as creators 
should own individually. 
 
4.3 Development of liberal ownership  
Concepts of ownership exist in different cultures in various forms and are expressed in different 
ways. The idea that ownership is a simple relationship expressed by full dominium, or unlimited 
rights is attributed to how this concept has been developed within Western (European) legal 
history and tradition. The origin of ownership in Western legal tradition can be traced to classical 
Roman law, in which the law codes defined ownership as a form of dominium (Cock 1988). This 
means that an owner was said to have dominion over his property, having unlimited rights to 
preside over property without state interference and without disaggregation of the bundle of 
rights associated with the property (Christman 1994). The essence of ownership in Roman law is 
the legal power given to prevent others from using or enjoying one’s possessory rights. It is 
within this type of privilege that sovereignty became associated with property ownership.  
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When English common law came into existence in the twelfth century, Roman law was going 
through a period of revival at universities and was being integrated with canon law into the 
common law of Europe (Tate 2006). This means that some remedies, doctrines and rules of early 
English common law resemble certain features of Roman law or canon law. One key 
characteristic of Roman law that featured quite prominently in English common law is the sharp 
distinction between ownership and possession, where ownership is title and possession is actual 
enjoyment (Tate 2006). The distinction between simply possessing a property and actually 
exercising dominium or ownership over property were completely separate, with dominium or 
ownership being the most enduring right. This is because the person who holds dominium, or 
ownership, can claim property back if it is simply possessed by someone else.  
William Blackstone, a British jurist, judge and Tory politician of the eighteenth century, was most 
noted for his commentaries on the laws of England, and property ownership was a prominent 
topic in his writings. In Blackstone’s view, ownership of property was the sole and despotic 
dominion which one man claims and exercises over the external things of the world in total 
exclusion of the rights of any other individuals (Blackstone 1962).  
Blackstone’s views informed the work of others, such as John Austin. Austin argued that 
property ownership, taken in its strict sense, denotes a right — indefinite in point of user, 
unrestricted in point of disposition, and unlimited in point of duration — over a determinate 
thing (1969).  
Consequently, Honore (1961) argues that when we talk about the owner, we refer to the person 
who has the greatest interest in the thing which a mature system of law recognises. The elements 
which constitute full liberal ownership, according to Honore, include: 
 The right to possess, a right of exclusive physical control that the nature of the thing admits, 
coupled with claim rights to non-interference;  
 The right to use, a claim right to exclusive use of the thing, implying a duty on all other not 
to use the thing without the owner’s permission;;  
 The right to capital, or power of valid disposition of the thing and the power to transfer the 
thing — including the rights to alienate, consume and modify it;  
 The right to manage, a power to enter into contract with other over control of use of 
various parts of the thing; and  
 The right to income, or the right to increase ownership of the thing, such as in trade (ibid).  
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According to Heller (2009), Honore’s list is now commonly accepted by property theorists as a 
starting point for the core bundle of rights in Western market economies. However, in the 
twentieth century, property theorists fundamentally re-imagined property rights as a bundle of 
rights (Heller 1998). The bundle of rights deals with the relationships that owners establish with 
others regarding the use of the object. In this regard, Hohfeld argued that property consists of a 
complex aggregate of rights, privileges, powers and immunities (Singer 1982). The complications 
associated with rights over property are due largely to the fact that property is not just about 
things: it is also about rights in relation to things, and different rights are often attached to 
property. Butler (2009: 21) further highlights this by saying that right to property also 
Depends on who you are, your relationship to the thing (or part of it) and how you intend to use 
it. Sometimes different people retain different rights to a single thing, which makes the task, of 
determining how that thing can be dealt with by parties, complex.  
Heller (2009) argues that the bundle of rights can describe any type of property relationship. He 
notes three types of property relationships: private, collective and common ownership. Private 
ownership is ownership by a single individual, or small sets of individuals acting as one. 
Collective ownership is a situation such as a co-op or worker-owned factory, and involves a 
group of people acting for a single purpose. Common ownership or public ownership occurs 
when the subject of the ownership of some assets belongs to the entire community. These three 
main categories are in no way simple, but rather consist of complicated legal relationships and 
economic entities such as equities, capital assets, stocks and shares (Christman 1994). 
Against this background, it might be argued that liberal ownership amounts to the rights of 
individuals to use, possess, destroy, transfer and gain income from property or goods. Liberal 
ownership has a central place in the general ideology of market societies, where ownership 
equates to individual sovereignty. The sovereignty assumed to be provided by liberal ownership, 
as described here, is what Christman (1994) rightly refers to as historically parochial and 
ideologically and contentiously false.  
This is because no system will grant such absolute powers to individuals. As a result, rights are 
only prima facie imposed and are not absolute because rights can be overridden, usually by 
higher moral concerns or by state intervention. An example of when some limitations can be 
imposed include the prevention of harm to others, or when someone is suspected to be a threat 
to others. In the latter example, if an individual is suspected to be a threat to the peace and 
security of others, arresting without evidential proof is enough to provide exceptions to the rule 
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of due process. For that reason too, property laws, including intellectual property legislation, 
regulate and define the relationships individuals have in relation to things, and are expressed in 
terms of rights to property.  
 
4.4 Ownership of intellectual property 
The model for intellectual property rights is real property, and the invasion of rights to real 
property was actionable on a strict liability basis, which is similar to the formulation for trespass 
to land (Litman 1990). Some have argued that the problem with using a model based on real 
property for intangible property is that aspects of intellectual property do not fit the real property 
rubric (Litman 1990; Lange 1981). In spite of those limitations, the elements of ownership used 
for land are also used for intellectual property. These rights equate to: the right to possess, right 
to use, right to control, right to exclude others, right to capital, right to manage and right to 
income (Honore 1961). 
The term “intellectual property” reflects the idea that the subject matter is the product of a mind 
or intellect, and that intellectual property rights may be protected in law in the same way as any 
other form of property (Edwin 1989). Intellectual property law therefore confers a bundle of 
exclusive rights in relation to the particular form or manner in which the ideas or information are 
expressed or manifested, and not in relation to the ideas or concepts themselves (Phillips and 
Firth 2001). This distinguishes the idea from the expression of the idea. This distinction is 
important in the context of intellectual property, in particular as it relates to the question of 
ownership. Discussion of this distinction can be found in the New Zealand case of Green v 
Broadcasting Corporation of New Zealand 1998.75 This is because intellectual property denotes the 
specific legal rights that authors, inventors and other intellectual property holders may hold and 
exercise, and not solely on the intellectual work itself.  
The distinction between the idea and the expression of an idea provides an important insight 
into the discussion of rights or ownership. That is because intellectual property laws are designed 
to protect different forms of intangible subject matter. In some cases there are overlaps; this can 
be seen when an owner uses patent law to protect an idea, while any physical manifestation of 
this idea can also be protected by copyright.  
An important characteristic of intellectual property is that it can be owned and may be dealt with 
by the owner. Property ownership in this context refers to a legal entitlement which is sometimes 
                                                          
75 (Green v Broadcasting Corporation of New Zealand [1988] 2 NZLR 490). 
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attached to the expressed form or physical manifestation of an idea. Sometimes the legal 
entitlement can also relate to some other intangible subject matter.  
However, the legal entitlement generally enables its holder to exercise exclusive rights to deal 
with the property relative to the rights identified by Honore (1961) and discussed earlier.  
Ownership involves multiple rights that are collectively referred to as the title and may be 
separated and held by different parties. The multiplicity of relationships or rights associated with 
property make property relationships complicated, as noted earlier. In some cases ownership will 
be different from possession. For example, one can own property that one has never seen or 
come into contact with (McLachlan 2009). That example of ownership is common with 
intellectual property. In copyright, for example, rights are legally recognised if the work is 
original, if the author is identified, and if the work has a physical manifestation. If these 
requirements are all met, the work is protected for a limited time. However, when intellectual 
property lacks intangible qualities associated with real property, the law supplies alternatives to 
take the place of physical boundedness (Gordon 1989; Samuels 1993). 
A concept that is important in the context of intellectual property is the public domain. The 
public domain is a construct of intellectual property that grew out of copyright law to refer to 
elements of intellectual property that are ineligible for private ownership. Boyles defines the 
public domain as “whatever intellectual property is not” (2001: 13). Barron (2002) and Bollier 
(2002) take this concept further and refer to the public domain as a state of limbo, an abandoned 
cultural junkyard of a society, or a treasure island. In this state of limbo or as a cultural junkyard 
of society, the public domain provides individuals with means for creativity. Old creations are 
refashioned into things that are new, useful and productive.  
Culture has become linked to intellectual property because it is seen as a resource that can be 
claimed, and those that can make claims are the intellectual owners (Coombe 1998). In chapter 1, 
I outlined the links and the nature of the debate for indigenous peoples of the Pacific. According 
to Van Meijl (2009), the Pacific was traditionally known to anthropology as the laboratory of the 
discipline because of the opportunities Pacific cultures offered for comparative studies. It is 
interesting that in light of these opportunities Van Meijl identified, some have argued that such 
studies of cultures have also contributed to cultures of the Pacific being misused and 
commercialised (Mead 1996; Brown 1998).  
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Ian Macdonald argues that the debate over cultural and intellectual property takes place in the 
context of culture, law and economics (1998). These contexts also amount to what Van Meijl 
noted as the globalization of culture through intellectual property (2009). Coombe further sees 
the expansion of intellectual property in the twentieth century as an extension of new proprietary 
rights to cultural forms, which she argues have also raised many legal and moral dilemmas (1998: 
6-7). Those dilemmas are reflected in the debates over cultural and intellectual property concerns 
of indigenous peoples.  
Internationally, customs and traditions of indigenous peoples have become linked to the 
language used to defend their cultural heritage (Strathern 2004). Heritage has been described as a 
communal right associated with families, clan, tribe or kinship groups (ibid.). Strathern, in her 
work on Papua New Guinea, warns of international assumptions about indigenous peoples. She 
cautions against a ‘blanket assumption’, referring to assumptions often made that all indigenous 
cultures are the same and therefore hold similar customs and traditions. While there may be 
some similar underlying values, cultures are also different principally and practically.  
In chapter 3, I discussed an assumption that Tongan knowledge, the production of knowledge 
and the expressions of that knowledge were communally owned. As I have argued earlier, this 
assumption is problematic because knowledge in Tongan society was held only by a few people. 
As with knowledge production and distribution, is knowledge was also held by the same few 
individuals belonging to key ha`a or kinship groups. Consequently, consumption remained to be 
the only communal aspect of this cultural knowledge.  
What this means is that the notion of communal rights falls short of the realities of Tongan ideas 
about the interests of different groups. Similar shortfalls were noted by Strathern in her work in 
Papua New Guinea, in which she argues that “the kinds of social procedures to which people 
resort show a dovetailing of individual and collective expectations socially richer and more 
complex” (2004: 4). Similar rich and complex relationships are also characteristic of relationships 
in traditional and contemporary Tongan society. In fact, I would argue that the introduction of 
Western law in Tonga has made these relationships even more complex. Such complexities have 
been evident in contemporary situations and in fieldwork I conducted in Tonga and Auckland.  
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4.5 Ownership expressed in the Tongan law 
In chapter 1, I discussed the history of Tonga’s legal system. With the adoption of a Westminster 
system, it was unavoidable that the legal system would mirror the United Kingdom’s. As a result 
the Tongan Constitution was passed in 1875. Tonga’s sources of law consist of its 1875 
Constitution, statutes, subsidiary legislation, common law and English statutes where necessary 
(Powles 1993). According to Powles, the Tongan Constitution wove together elements of both 
Tongan and English laws – but what is meant by this is not clear. If Powles was referring to 
Tongan customary laws, then I would argue that this weaving remained ad hoc, because nothing 
in the Constitution guarantees the place of Tongan customary laws in the legal fabric of Tongan 
society.  
If the place of customary law in the legal fabric of Tongan society is implied, then its legal 
certainty remains unclear. This is particularly important when we are faced with hierarchies of 
laws and conflicts of laws. In the hierarchy of laws, hard law or what Helu referred to as law in 
the technical sense carries more weight than soft law, customs or customary laws. Unless 
customary laws are clearly and expressly legislated, their uses would be a matter of interpretation. 
Likewise, when there is a conflict between laws, the common law system prevails over customary 
law.  
The power of the King as sovereign of all chiefs and people of Tonga has been enshrined in the 
Constitution. His person is sacred and he governs the country, but ministers are responsible. All 
acts that have been passed must bear his signature before they become law (Article 41, Act of the 
Constitution of Tonga 1988). However, one could interpret this sovereign power as either 
absolute or subject to limitations. Such limitations can be read together with reference to Article 
4, but this is clearly a matter of interpretation or for the courts to test.  
Article 4 expresses a fundamental principle of the rule of law: that there shall be one law for all 
and everyone shall be equal under the law (Joseph 2007). But under the true spirit of the rule of 
law, as positivists would argue, the sovereign power provided here for the King is subject to 
limitations, like any other right. Such limitations bar the violation of rights also enshrined in the 
Constitution, including the prohibition of slavery and the right to property. 
What is interesting about Article 4 is the absence of references to the crown or the King. Does 
this mean that only chiefs and commoners are equal and subject to the same law? Does it mean 
that the King is above the law?  
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More specifically, Articles 1 and 2 of the Tongan Constitution give all Tongan citizens the right 
to acquire and possess property and to dispose of their labour, the fruits of their hands and their 
property as they will. No further reference to or definition of property is provided, and most 
importantly, no direct reference is made in relation to ownership of property (Article 1). The 
word used here is possess, and possess is also subject to interpretation, meaning either to own or to 
hold. As I have discussed earlier in this chapter and in chapters 1, 2 and 3, property in the 
Tongan sense includes both tangible and intangible properties.  
While tangible property can include land, historic sites and carvings, intangible property can 
include ideas and stories associated with tangible aspects of property. Notwithstanding 
differences in interpretation, Kerry James (1995) argued that the Constitution of 1875 gave 
Tongan individuals the right to own land. I would add that the Tongan Constitution also opened 
the scope of possession from holding to possession based on ownership. Article 104 vests all 
land in the crown, in this instance the King. It states that: 
All land is the property of the King and he may at pleasure grant to the nobles and titular chiefs 
or matapule one or more estates to become their hereditary estates. It is hereby declared by this 
Constitution that is shall not be lawful for anyone at any time hereafter whether he be the King 
or any one of the chiefs or the people of this country to sell any land whatever in the Kingdom 
of Tonga but they may lease it only in accordance with the Constitution and mortgage it in 
accordance with the Land Act… 
If we look back at the earlier discussion of Article 1, which gives all Tongans the rights to 
possess, acquire or dispose of one’s property, and read this in light of Article 104, we are able to 
see that land is a type of property. So even though Article 104 vests the land in the crown, which 
is the King, this has to be read within the limits provided in Article 1. Clearly the limitation 
provided for in Article 1 is also reflected in the limitation provided for in Article 104. Hence the 
same limitation placed on all Tongans regarding prohibition of land sale also applies to the 
crown or the King. Even though Article 4 does not make any direct reference to the King, his 
persona is covered in the expression “all peoples of the land” (Tongan Constitution 1988: 8). 
As noted in earlier parts of this work, the Tongan Constitution of 1875 introduced individual 
rights and gave Tongans the right to individually possess land. The same configuration of 
property applied to land also has bearing on any other type or form of property in Tonga. Of 
particular interest here are Tonga’s intellectual property laws, which I briefly discussed in chapter 
2. This chapter will analyse ownership as expressed in Tonga’s intellectual property legislation. 
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Tonga’s main Intellectual Property laws are the Copyright Act 2002, Industrial Property Act 
1994, the Protection of Geographical Indications Act 2002, and the Protection of Layout-
Designs (Topographies) of Integrated Circuits Act 2002.  
Apart from its own intellectual property laws, Tonga is also a signatory to several international IP 
treaties and agreements, such as the Berne Convention for the Protection of Literary and Artistic 
Works (June 14, 2001), the Convention Establishing the World Intellectual Property 
Organisation (June 14, 2001) and the Paris Convention for the Protection of Industrial Property 
(June 14, 2001). Moreover, Tonga is also a party to several IP-related multilateral treaties such as 
the Convention for the Safeguarding of Intangible Cultural Heritage (April 26, 2010), the 
Convention Concerning the Protection of the World Cultural and Natural Heritage (September 
3, 2004), and the Convention on Biological Diversity (August 17, 1998). As a member of the 
Secretariat of the Pacific Community, Tonga is part of several regional intellectual property and 
trade-related agreements. These will be discussed in chapter 7. 
The Tonga Copyright Act 2002 defines an author as the natural person who has created a work. 
Work means any literary or artistic work referred to under section 3(1) and 4(1). Under the 
Copyright Law, there are two types of work: original work (section 3(1)) and derivative work 
(section 4(1)). While original work is taken to be original intellectual creation, derivative on the 
other hand derives from other work or older work. The degree to which a derivative work meets 
the originality test is a matter of interpretation.  
The owner of copyright is the person in whom economic rights are vested. Section 19 of the 
Copyright Act 2002 provides elements of ownership. For instance, the original owner of the 
economic rights is the author who created the work. When a work is the product of more than 
one person, the co-authors are the original owners of the economic rights. However, when a 
work is created by an author in the course of employment by a natural person or legal entity, the 
employer is the original owner of the economic rights unless provided otherwise in the contract.  
Copyright law in Tonga also recognises that apart from economic rights an author has or owns 
moral rights. For instance, section 7 of the Copyright Act 2002 states that moral rights are 
independent of economic rights, and even where an author is no longer the owner of the 
economic rights, the author shall have the right to have his or her name indicated prominently 
on copies and in connection with any public use of his work. This aligns closely with the practice 
of due acknowledgement of authors of work, a practice most commonly used in academia and 
linked to the concept of fair use. Under moral rights, the author also has the right not to have his 
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name indicated on copies and in connection with any public use of the work. The author has the 
right to use a pseudonym or to object to any distortion, mutilation or other modification of his 
work. Similarly, an author’s work is also protected from other actions in relation to his work 
which would harm his reputation.  
The Industrial Property Act 1994 covers patents, utility models, industrial designs, trademarks 
and trade names. Section 6 of the Act states that the rights to patent shall belong to the inventor. 
If two or more persons have jointly made an invention, the right to the patent shall belong to 
them jointly. And where an invention is made in execution of an employment contract, the 
owner of the patent is the employer. However, when the invention has an economic value much 
greater than the parties could have reasonably foreseen at the time of concluding the contract, 
the Act provides that the inventor shall have a right to equitable remuneration, which shall be 
determined by the court in the absence of agreement between the parties.  
With respect to utility model certificates, similar rationales used in patent are applicable here. 
Hence, section 6 of the Act states, that to the extent to which two or more persons have made 
the same invention independently of each other, the person whose application has the earliest 
filing date takes priority.  
Section 21 of the Act states that the right to register an industrial design shall belong to the 
creator of the industrial design. If two or more persons have jointly created an industrial design, 
the right to the registration of the industrial design shall belong to them jointly and where two or 
more persons have created the same industrial design independently of each other, the person 
whose application has the earliest filing date if priority is claimed shall have the right to the 
registration of the industrial design. More information on the rights to equitable remuneration is 
provided for in the Industrial Property Act 1994.  
Section 24 of the Industrial Property Act 1994 states that the rights conferred by registration 
include the owner’s right to exploit an industrial design. This means that the owner of an 
industrial design can make, sell or import articles incorporating the industrial design. The 
exploitation of a registered industrial design in Tonga by persons other than the registered owner 
shall require the permission of the owner. Moreover, the registered owner of an industrial design 
shall, in addition to any other rights, remedies or actions available to him, have the right to 
institute court proceedings against any person who exploits the industrial design or who 
performs acts that infringe on his rights. 
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Under the same act, section 26 provides for the acquisition of the exclusive right to a mark. A 
mark is defined by the Act as any visible sign capable of distinguishing the goods or services of 
an enterprise. This is where the mark becomes a trademark, because it is in the context of trade 
and business that the mark functions as a means to distinguish one person’s trade and services 
from another’s. It also means that a mark must relate to an enterprise of some sort and must be 
able to distinguish one enterprise from the other. It is the mark that forms the differences of one 
enterprise from the other and gives one proprietor a different identity from another. Ownership 
of a mark is determined through registration of the mark. The exclusive right to a mark shall be 
acquired by registration in accordance with the Act.  
The rights of the registered owner of a mark are provided for in section 29. Hence, if a mark is 
to be used by anyone other than the registered owner, the owner’s permission must be gained. 
Additionally, the registered owner of a mark shall, in addition to any other rights, remedies or 
actions available to him, have the right to institute court proceedings against any person who 
infringes the mark by using or performing acts which make it likely that infringement without his 
permission will occur. The right shall extend to the use of a sign similar to the registered mark 
and the use in relation to goods and services that are similar to those for which the mark has 
been registered and where it may mislead the public.  
The Industrial Property Act 1994 also makes provisions under section 26, 29, 30 and 33 to 
collective marks. Collective marks like trademarks are any visible signs that are capable of 
distinguishing the origin or any other common characteristic, including the quality of goods or 
services of different enterprises. Also similar to trade names, they are used to identify and mark 
an enterprise. This means that if the mark is not associated with an enterprise, then a mark 
cannot be registered.  
The first Tongan trademark, Tupu`itonga, was registered in 2003. While Tupu`itonga was registered 
as a mark, it can also function as a geographical indication. Tupu`itonga means stemming from 
Tonga, comes out of Tonga, originating from Tonga or made in Tonga. The meanings provided 
here for Tupu`itonga show that it can also function as a geographical indication. However, this will 
be addressed later in the discussion of geographical indication as elaborated in the Tonga 
Protection of Geographical Indications Act 2002. 
Under the Protection of Layout Designs (Topographies) of Integrated Circuits Act 2002, 
ownership of the right to layout design protection belongs to the creator of the layout design as 
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set out under Section 6 of the Act. Ownership of right is determined through registration of 
original layout designs of integrated circuits. 
The Protection of Geographical Indications Act 2002 protects goods that come from specific 
geographical areas. Geographical area is defined in the act under section 3 as “the territory of the 
country, or region or locality in that territory as the case may be[,] which constitutes the 
geographical origin of the goods”. Geographical indication is also “an indication which identifies 
a good as originating in the territory of a country, or a region or locality in that territory, where a 
given quality, reputation or other characteristic of the good is essentially attributable to its 
geographical origin” (Section 3, p. 6). Earlier I noted that the trademark Tupu`itonga could also 
function as a geographical indication. Clearly in the interpretation provided by the act on what a 
geographical area is in relation to the geographical indication, it supports the idea that Tonga 
could make use of this and further use the trademark as a geographical indication. This will also 
be a means of controlling the misappropriation of Tongan traditional cultural expressions.  
The rights to use the geographical indication are registered and reserved for producers carrying 
on their activity in the geographical area specified in the register. They have the right to use a 
registered geographical indication in the course of trade with respect to the products specified in 
the register, as long as those products possess the quality, reputation or other characteristic 
specified in the register as set out in section 12 of the Act. Geographical indication overlaps with 
trademark in some cases. In a situation where a trademark that contains or consists of a 
geographical indication with respect to goods not originating in the geographical area indicated, 
and if use of the indication in the trademark for such goods in Tonga is of such a nature as to 
mislead the public as to the true place of origin, the registrar shall refuse or invalidate the 
registration (Section 21).  
 
4.6 Contemporary perspectives on ownership  
When we talk of ownership in contemporary Tongan society, two issues arise. The first is who 
owns knowledge or specialised skills, and the second is who owns Tongan traditional cultural 
expressions. The first relates to the question of who owns the technical know-how or the 
specialised skills, while the second relates to who owns the physical manifestation of the 
knowledge or the Tongan traditional cultural expressions. Here we have a close link between the 
knowledge or the technical know-how of the work created or its physical manifestation. As 
mentioned earlier, many specialised skills in Tongan society were held by a few individuals, and 
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their roles as knowledge/skills holders were to produce and distribute production primarily for 
the aristocracy and secondarily for the remainder of Tongan society.  
However, contemporary Tongan senses of and understanding of ownership vary. From 
fieldwork conducted in Tonga and Auckland, several common themes arose in relation to 
ownership. These themes are discussed here and are supported by quotations provided by some 
of the participants. The names used are pseudonyms.  
Ownership is described to have been with Tongan people for many years at both local and 
global levels. There are some traditional cultural expressions that Tongans consider as belonging 
to all Tongans, while some are considered as belonging to individuals. What was considered to 
belong to the group was deemed open for the group to use, while those that belonged to 
individuals would not be open to all. Here is how one participant described it:  
Ownership has been with us globally and locally for many years. Here in Tonga, TCE is owned 
by all Tongans, no matter who first produced them or where it was produced. It is very hard if 
one family from, say, Vavau or Ha`apai will claim it. For instance, kupesi such as Tokelau Feletoa 
and Halapaini … we often ask where it comes from and we do know where some of those kupesi 
comes from, but to determine ownership in relation to older kupesi and cultural expressions will 
be quite hard … there should be a body to manage the right to these things on behalf of all 
Tongans (personal communication 2009, female, age 50).  
Mohokoi is here referring to the right of all Tongans to use the traditional Tongan kupesi such as 
Tokelau Feletoa, Manulua and Halapaini. The right to use referred to by Mohokoi is what Māhina 
(2003) noted as the right of the group to consume and use what the individual tufunga has 
produced from the use of his knowledge and his skills. When we refer to right here, it is to be 
distinguished from right as we understand it in the Western legal sense. The right that Mohokoi 
and Māhina are talking about affiliates more with permission. This becomes clearer when we 
look to the Tongan language for equivalents to what constitutes right and what constitutes 
permission.  
In the Tongan language, we find the word ngofua, which translates as permission. Ngofua comes 
from the root word fua and can mean fruit, measurement, or to hold and carry someone or 
something. Ngo is a prefix that when added to the root word fua means permission or allowed. 
This is used to mark positive behaviour giving permission, allowing use, or giving permission to 
access. Ngofua as a concept used in Tongan society is entrenched in values such as faka`apa`apa 
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(respect), fetokoni`aki (reciprocity obligations) and tauhi vaha`a (maintaining links, relationships 
and connections). For example, if A wants to use a design that belongs to B, A must seek 
permission to use it. Seeking permission to access and use others’ cultural motifs or designs is 
customary and a normal practice in traditional Tongan society, and still is to a lesser degree in 
contemporary Tongan society.  
The word totonu translates to right and comes from the root word tonu. Tonu is translated into 
English as right or correct. The word tonu is used in the Tongan language not to imply right as 
we understand it in the legal sense, but rather it is used in contexts where it implies correctness 
or right as opposed to wrong. The contexts are linked to societal morals, norms and behaviours. 
In contrast, when the prefix to is added to tonu we have the word totonu or right. The meaning of 
totonu or right in this instance affiliates more to the right we understand in the legal language of 
rights. I believe that the word totonu may have been a later addition to Tongan society and grew 
out of the need to create a word to encapsulate legal rights. The Tongan word totonu is often used 
in the context of human rights and individual rights, as in the expressions ‘ko e totonu `a e tangata’ 
that translates to the rights of human beings. 
On the contrary, ownership is described as a foreign and introduced concept. For instance, 
Heilala (personal communication 2008, female, age 40) argues that:  
Ownership is not a Tongan thing. The land for instance, for us Tongans … we don’t own it … 
we live on the land but it is not ours. … We are guardians of the land … ownership then is a 
Western concept. … For example … what was mine was also my sisters’ … ownership as we 
understand [it] as Tongans is different from ownership in a Western sense. … Tonga people 
practice values of love and reciprocal obligations, which is much more then ownership. 
Ownership is not only seen as a foreign concept, but it is also seen as demanded by the society 
Tongans live in. Pako (personal communication 2007, male, age 51) said:  
The society we live in today makes it important that we have ownership and to claim the rights to 
this and that. … I think before it was harder for people to just use something that they didn’t 
create, but now it is much easier. Today, if someone creates a design, others will copy it without 
permission of the person who creates it or owns it. Here in Tonga, people are now creating their 
own designs, crafts and much more then what was there in the past.  
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Fa (personal communication 2008, male, age 35) said:  
Ownership is a foreign concept … if there is anyone who can describe it and explain it to the 
Tongans so that they can understand it … if someone creates something and that person claims 
it and also prevents others from using it … We have a Copyright Law which is very new. 
Ownership is linked to commercialisation and the introduction of monetary value. As Heilala 
(personal communication 2008, female, age 40) noted in her response:  
Ownership was not important back in those days because there was no money. Say for example, 
a person who produces a song: he will produce a song for use in the village or men’s group. He 
produced the song for cultural purposes and not for the purpose of selling it to get some money. 
And people were known in those days for what they were doing or what they were producing. 
With art and music, tapa, kupesi and mat production, ownership was not really important but now 
that it is moving to commercialisation, it then has a monetary value attached to it and it becomes 
the most important value. It is when property starts having monetary value attached to it that 
people start setting up regulations and law to safeguard what they have produced, whether it be 
ta`anga or kupesi that have monetary value attached to it, then Tongans should safeguard it to 
avoid others from using it. For example, people such as Nau Saimone and them, they wrote and 
produce music for enjoyment, and when they hear of people who take them and record them, 
then they start feeling that there is monetary value attached to it, then there is monetary value in 
it so that is when ownership starts coming into play. It is the commercialisation of products that 
creates ownership. 
Maile (personal communication 2006, female, age 38) supports Heilala’s views by arguing that 
traditional knowledge and traditional cultural expressions were only “protected because it was 
highly emphasised in the tourism market … and it is important if it is done well. When this 
happens, knowledge is no longer shared but monopolised”. Both Maile and Heilala are here 
talking about the shift in emphasis from traditional cultural expressions and social value to 
monetary value.  
The existence of intellectual property laws in Tonga does not mean that the majority of Tongans 
know they are there. This is also the case for most local artists, producers and consumers of 
traditional cultural expressions. Most Tongans practice, produce and consume traditional cultural 
expressions without knowing that intellectual property laws exist. Some are not even aware that 
copying a design from another person’s work is prohibited by copyright law. However, those 
who are aware of intellectual property laws have some understanding of at least what it means to 
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own a design and not have others copy it. For instance, Sinamoni (personal communication 
2008, male, age 32) noted that “The question of ownership has been introduced only in the last 
100 years … this is mine, this is what the law says … this is my property … this is my car, this is 
my knowledge”. 
Pua (personal communication 2007, male, age 47) supports the statement made by Sinamoni: 
Copyright is a foreign concept and it has [in] its own subtle way, suffocated the essence of 
Tongan expressions by superimposing this Western concept of ownership … the idea of 
community and sharing … being useful to be useful beyond yourself and your immediate family 
… are elements of our Tongan expressions that are embedded in a culture and it filters through 
the way that we carry out different activities … the expressions of giving a lot to the church … is 
that it is given to a community entity, kolisi tutuku is an expression of giving back to a collective 
… is not that I own it, but that I am part of it and being part of something is more important 
than saying that I have legal title to this particular intellectual property… 
However, knowledge of intellectual property laws enables some Tongans to make links between 
ownership and several common elements of intellectual property laws. Moana argues that 
“whoever registers a kupesi should have the right to it, but if a kupesi was produced here in Tonga 
then no one should claim it or monopolise it as their own, avoiding [preventing] others from 
using”. The argument against monopoly and preventing others from use of traditional cultural 
products such as kupesi is evidenced in Kalia’s statement (personal communication 2008, male, 
age 49) that: 
I don’t think anyone should claim private ownership to anything that is Tongan. … Tomui 
Kaloni for example registered his fonu76 work to avoid people from doing it. … I disagree with 
what he has done because I think he can register the design but he cannot register the form of art 
… it is the stencil that I can register but to register the type of art, I do not think so because 
anyone Tongan can just do it. 
Tomui Kaloni’s work uses a turtle or fish mounted design, decorated with Tongan traditional 
kupesi (designs or motifs). Kaloni received the Kingdom of Tonga’s first-ever patent for his 
attractive three-dimensional designs in tapa made from mulberry tree bark. His turtle and fish 
images feature raised shell and he calls them “3-D embossed tapa”. In April 2004, Kaloni 
received a patent for his “3-D Emboss tapa technique”, the first patent Tonga ever registered. 
                                                          
76 Fonu means turtle and is reference here in relation to Tomui Kaloni’s 3D turtle mount that will be discussed in 
this and later chapters. 
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The registered patent for the 3-D Emboss tapa technique means that Tomui Kaloni owns the 
rights for the new technique. The Smithsonian Institute in the USA has stated that the 3-D 
Emboss technique has revolutionised tapa and characterized this technique as the latest addition 
to the history of tapa as an art form (Pacific Business Trust 2004). In Kaloni’s interview with the 
Pacific Business Trust, he says tapa has always been flat, while this technique is different because 
it is raised and not flat.  
However, some Tongans have argued that the 3-D Emboss techniques for tapa making had been 
there before Tomui Kaloni. Some also voiced disappointment that Kaloni decided to 
monopolise this technique that they thought all Tongans should have to right to also use. The 
legal ramifications of the grant of patent for Kaloni include preventing others, including fellow 
Tongans, from using this method. The grant of patent to Kaloni has not prevented Tongans 
from using this method in Tonga. A visit to the local market in Nuku`alofa would reveal a few 3-
D embossed tapa pieces displayed for sale. 
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Photograph 56: One of Tomui Kaloni’s 3-D Emboss Tapa 
 
 
Photograph 56 taken by Malia Talakai. This is one of Tomui Kaloni’s works and is an example of the 3-D 
Emboss tapa design for which he holds a patent.  
 
On the other hand, Lomipeau (personal communication 2009, male, age 56) said he is: 
Not sure how people will deal with intellectual property laws because I think at the moment they 
don’t mind people copying their work and they don’t think about it. But I think it will be good 
for them to register or use intellectual property laws;; it will help them protect what they want … 
it is ownership that will encourage people to produce better-quality things … so if there will be a 
law that will protect that[,] it will benefit them. 
Some people with knowledge of intellectual property laws strongly argue that contemporary 
creators have a right to own their own works, in particular new works or works have been 
created or inspired by tradition. Pua (personal communication 2007, male, age 47) noted that 
“The people who produce the work are the owners”. The creator of the work is recognised more 
as an individual who has created something that he or she can own. What can be owned by an 
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individual includes something created anew from something older. Langakali (personal 
communication 2010, female, age 37) supports Pua’s views by saying that “Today, if someone 
has created something new, then whoever created a new kupesi, that person can claim ownership 
to it”. The work described here falls into the scope of what copyright law refers to as derivative 
work. Individuals’ right to claim ownership of creations stemming from or inspired by tradition 
was among the themes participants raised. Participants talk about artists such as Filipe Tohi and 
Tomui Kaloni. Both are Tongan and live in Auckland. They use traditional skills and creativity to 
create new and original work that can be protected as intellectual property.  
Filipe Tohi’s work transforms the technology of the past, lalava, into a modern representation of 
identity and experience. By using patterns established by lalava, Tohi expresses a Polynesian 
heritage with metaphors that manifest and express both tradition and modernity. Lalava is a 
Tongan art of sennit lashing, which informs nearly all of Tohi’s work. Lalava was the practice 
that enabled Tongan migration, the technology that created tools, canoes, shelters and houses, 
and created a visual language of enormous depth (Scothorn 2007). Tohi’s work has extended 
beyond the use of traditional material to include new materials such as plastic, wool, string and 
laser-cut aluminium. The availability of new materials has led Tohi to new creations that include 
wall-mounted flat lalava called haukulasi and aluminium sculptures.  
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Photograph 57: Filipe Tohi’s work titled Halamoana  
 
 
 
Photograph 57 of Tohi’s work Halamoana, is located in New Plymouth. The Halamoana is one of Tohi’s 
structures in which he uses steel and aluminium. His design is inspired by the traditional art form of lalava. 
photograph by Cheaf Lee Fakavamoeanga.  
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Ownership is also linked to the uniqueness of products or works and also the techniques the 
creator uses to distinguish his or her product from those of others. For example, Kalia (personal 
communication 2008, male, age 49) argues that: 
The work that I do with the tapa, there are several different ways of working with tapa, different 
from buying a ngatu that is already done for you, but in this case, I have to know all the process of 
tapa making, you bring the actual raw material (feta`aki) and take them to the women to beat, after 
you process them then you ensure that it is a good quality piece of plain tapa before you can 
design something onto it. So if it is a small piece then you have to hokohoko (join) them together 
into the size that you want. The difference with the actual ngatu making process is that it must be 
finer in texture then the normal ngatu. You dry them … before cutting them into the actual size 
that you want. It is up to you if you want it to be of a particular size or leave it as it is. The design 
is up to the artist, whether it is a mātanga (historic or cultural site) or an old Tonga kupesi.  
Some also believe that ownership enables the identification, tracing and linking of traditional 
cultural expressions to their owner or creator and to where he or she comes from. For example, 
Maile (personal communication 2006, female, age 38) noted that “different islands produced 
different types of canoes. There may be some similarities but there are also differences”. Tongan 
people have some fair idea of where certain cultural objects come from and where they were 
produced. For example, Fa (personal communication 2007, female, age 49) says there are marked 
differences in the woven products created by women from the Niua Islands compared with 
those produced by women in Ha`apai or Tongatapu. For instance, 
In Niua, they still use the correct way to do things. Lōkeha77 for example, Niua is the only place 
here in Tonga that still uses lahe.78 Others now have used nappy san to bleach the pandanus to 
give it that white look but it ruins the pandanus. Tongan people overseas always ask for things 
made in the Tongan way. Value now is associated with traditional Tongan things. For example, 
when people from overseas ask for Tongan taovala, say lōkeha, they ask for the one that is made 
of lahe and that is decorated with Tongan things such as shells, pandanus etc. Now it is more 
valuable to decorate them with shell, fau and pandanus rather than kulasi79 … people now just do 
a quick job to get quick money, but people will keep and make things to keep from real Tongan 
stuff. Niua now goes back to using old methods and continue what they always did.  
                                                          
77 Lōkeha s a type of waist mat. I have provided a brief description of the lokeha and a photographic image of lōkeha 
above. 
78 Lahe is a type of dye made from cooked clay. 
79 Cotton wool. 
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The tracing of the original owner(s) in this sense is linked to place and distinctiveness. Tongan 
people can confidently look at a kupesi and say which island it comes from. As Maile (personal 
communication 2006, female, age 38) noted that “Tonga owns its kupesi and Fiji owns its own 
kupesi”. Suli (personal communication 2010, female, age 42) also had this to add: 
Tongan designs are fairly unique, and we have stuff there that is Samoan, and as a Tongan we 
know that is not a Tongan kupesi. I think the Tongan kupesi is strong enough to be identified as 
Tongan. If someone else uses it, we will know. I think the same thing goes for the Samoan kupesi 
too. How do you protect it, I don’t know. The cultural things are always changing. Like here, we 
always try and have a Tonga thing but it is always a blend of different things from Western, 
Pacific etc. We borrow a lot from each other. 
Contemporary Tongan artists gain a sense of ownership over their own creations by engraving or 
attaching their signature onto their work. For instance, Siale (personal communication 2009, 
male, age 35) stated that: 
It is the nature of artwork that you have your signature on your work. Some don’t think it is 
important, but I think it is important. It is important because people know you are the artist and 
it will also make it difficult for others to copy or use it in their work. It is easy to know if 
someone takes and uses your design.  
The rights of Tongans, as opposed non-Tongans using traditional cultural expressions, also 
featured prominently in some of the responses provided by participants. While some noted that 
their work were being copied by other Tongans, there was some flexibility when their work was 
copied by Tongans, in contrast to having their work being appropriated by non-Tongans. The 
rights of Tongan people to use traditional cultural expressions arise in relation to the question of 
who has the right to reproduce traditional cultural expressions such as the Tongan kupesi. Fetuli 
(personal communication 2009, female, age 36) cautions Tongans by noting that “Tongans 
should protect our designs … when they copy and do something, that is fine, but we should do 
something like collect, register and keep them for all Tongans”. 
The words of caution provided by Fetuli relate to the income and benefit which arise as a result 
of commercialisation of traditional cultural expressions. However, the contribution of Tongans 
both in Tonga and in the diaspora to the preservation of Tongan traditional cultural expressions 
has been noted, in particular the work of people such as Filipe Tohi, Tomui Kaloni, Fe`ao 
Fehoko, Kulimoe`anga Stone Maka and Dagmar Dyck. These people have been noted as 
creative and inspirational Tongans working in the arts. Others working in academia and with the 
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community in the diaspora are doing similar work in the preservation of Tongan traditional 
cultural expressions. These include Hufanga `Okusitino Māhina, Melenaite Taumoefolau, Linita 
Manu`atu, Tevita Ka`ili, Uanivā Havea and others.  
It is therefore clear that liberal ownership has been integrated into Tongan society and its legal 
system. This has contributed to the interpretation and construction of contemporary 
understandings of ownership, in particular the perspective that liberal ownership and private 
property were present and practiced in Tonga before the introduction of the Westminster system 
of law. This is what Christman (1994) considers as related values that bear a close relation to 
private property values but in no way entail the full package of liberal ownership rights that many 
accept as the essence of private property systems. For similar reasons, Evans (2007) in his work 
on “Property, propriety and ecology in contemporary Tonga”, argues that kin relations lie at the 
heart of Tongan political ecology, making the individual nature of private property problematic 
in Tongan society. While I tend to agree with Evans on kin relations and collective emphasis, I 
would add that a private property system was not a feature of traditional Tongan society.  
 
4.7 Contemporary claims to ownership 
In respect of contemporary tradition-based cultural expressions, an author/creator is almost 
always identified. However, what is interesting about Tonga is the lack of legal precedents on 
intellectual property. This is not to say that Tonga has had no intellectual property disputes, but 
rather that there is a lack of cultural claims that have come before the courts. In Tonga, a lot of 
people have been enquiring about copyright, breach of copyright or issues relating to copyright.  
A group most prominent in this enquiry are the orators, kau punake or fa`u ta`anga. Detailed 
discussion of ha`a punake is provided in chapter 3. The kau punake, however, is a contemporary 
equivalent of ha`a punake. I use the term kau punake here to imply a contemporary meaning and 
understanding that is different from the meaning and understanding of ha`a punake employed in 
traditional Tongan society (discussed in chapter 3). However, the reference and the use of kau 
punake is associated with a sense of individualism that closely aligns to liberal legalism. 
The Tonga intellectual property office has also highlighted some of the complaints it has 
received. The complaints come from the kau punake. The kau punake are the writers and 
composers of music. When we look at the work of the kau punake, arrangements can also be 
copyrighted, as well composition, lyrics, melodies and recordings. The kau punake complain that 
others have used their compositions without their permission. The use without permission 
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includes copying and burning music on CDs and selling them for a profit without any benefit 
going to the kau punake. This is happening in Tonga and abroad, and the availability of 
technology has made it much easier for people to misappropriate work. However, to use 
someone’s composition without permission violates several provisions of the Copyright Act.  
The existence of intellectual property laws in Tonga does not mean they are enforced. The 
government’s Intellectual Property Office asks complainants to submit their grievances in writing 
so that the office can collect, record and submit the grievances to the government. Similarly with 
cases where performers’ rights have been violated, the intellectual property office advises people 
to make submissions so complaints can also be submitted to the government in the hope of 
getting their rights protected. These are processes that the intellectual property office have 
identified as procedures that will allow the law to be implemented.  
The intellectual property laws are already there but they are not implemented. It is also important 
to note that Tonga’s membership in the WTO resulted in laws being amended to suit the 
requirements of the TRIPS Agreement. This means that new intellectual property laws and 
measures were put in place. This included the implementation of a universal standardized 
intellectual property system governed under the TRIPS Agreement (Correa 2000). What 
remained was its enforcement, a task the intellectual property office sees as a function for 
government. In spite of the lack of precedents and enforcement, several cases have been settled 
outside of the formal court system. For instance, in the 1980s, a Tongan barber who was well-
known to a lot of Tongans because his barber shop was located on Taufa`ahau Road took the 
Pole`o Brothers band to court for using a song of his without his permission. The Pole`o 
Brothers are a family band playing contemporary music. The Pole`o Brothers’ music included 
not only their own compositions but also songs composed by others and used without 
permission. The suit was settled out of court, and the barber was awarded almost $30,000 Tonga 
Pa`anga. This illustrates how people are becoming more aware of the potential of using 
intellectual property law to protect their work and livelihood. What the Pole`o Brothers did is 
not unusual in Tonga. In fact, the practice is growing common in Tongan arts and crafts as well.  
The copying of designs or cultural motifs is an example of copying that has become normalised. 
You only need to take a walk through the Talamahu Market in Nuku`alofa, the capital of Tonga, 
to see baskets, fans and other cultural products bearing similar shapes and designs. It is not clear 
when copying and using without permission became a normalised practice in Tongan society, but 
I would argue that this came with the introduction of monetary value and economics. The 
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increased importance of monetary value and the growing demand from the tourist industry made 
copying normalised, at least in arts and crafts.  
Nau Saimone, a Tongan composer and orator, also lodged a complaint against Radio A3Z for 
recording and selling some of his music. This case was unreported because it was settled outside 
of court. However, Nau Saimone was awarded damages for the breach of his rights. The 
disputes between the barber and the Pole`o Brothers and between Nau Saimone and Radio A3Z 
indicates that the laws and system are already there and it is up to the Tongan people to enforce 
their rights by taking their grievances to court. However, taking a case to court incurs costs that 
many people cannot afford. 
Another non-reported case is one that relates to an international corporation trying to protect 
the famous American trademark KFC, which originally stood for Kentucky Fried Chicken. In a 
conversation with the Intellectual Property Unit in Tonga, I was told that the office was advised 
that a local Tongan had used the mark KFC as a brand for his home-cooked chicken. The local 
person was advised by the Intellectual Property Unit that he could not use the mark without 
permission. The local user admits that he was aware of the trademark but used it anyway. KFC 
did not pursue the matter because Tonga was too small to affect its business. KFC is not the 
only trademark that has been reported to the Intellectual Property Unit for questionable uses in 
Tonga. Nike and Pepsi are others that have been used by nonregistered agents to sell products in 
Tonga.  
In 2001, in the case of Tuaimei'uta v Prema,80 the appellant was the plaintiff in a claim for damages 
for misrepresentation of goods sold by the respondent’s retail store in Nuku'alofa in which the 
respondent sells a variety of goods, including clothing. In April 1999, she displayed some jeans 
which had the label or mark “Nike”. The appellant purchased 70 pairs and took 50 of those to 
Australia to resell at what he hoped would be a profit. However, on arrival in Australia, the 
goods were seized by the Customs Service on the grounds that they were not genuine Nike 
products and were not marked with the country of manufacture. In an attempt to prove they 
were genuine, the appellant telephoned the respondent and asked her to verify their authenticity. 
She declined to do this, and the authorised agent for Nike in Australia eventually had the 
garments destroyed. 
                                                          
80 Tuaimei'uta v Prema (2001) TOCA 6; CA 26 2000 (27 July 2001) 
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During the trial, there was a dispute over how the jeans were labelled. The respondent 
maintained that they were marked with a label bearing the word Nike, while the appellant 
insisted they were also marked with the well-known logo of Nike, referred to in the 
correspondence as the “swoosh” mark. The resolution of that issue was likely to be critical to the 
question of whether the respondent had held out these jeans to be genuine, and the burden was 
on the appellant to prove that the label was as he claimed. The outcome of the case is not the 
focus here. Rather, the focus is on the awareness or lack of awareness that the use of a trademark 
such as Nike is not only a breach of trademark, but also amounts to misrepresentation that is 
actionable.  
 
4.8 Conclusion 
This chapter discussed the question of ownership as it relates to Tongan traditional cultural 
expressions. The discussion was framed by describing different contexts and different 
perspectives, including ownership in traditional Tongan society, the development of liberal 
ownership, ownership in intellectual property laws, ownership expressed in the Tongan law, 
contemporary perspectives on ownership and contemporary claims to ownership.  
These contexts and perspectives help us to understand contemporary perspectives on Tongan 
ownership and claims to ownership of traditional cultural expressions. The mechanisms of 
ownership of property are fairly complex, but when Tongans talk about property ownership, 
they refer to aspects of both individual and collective ownership. The dynamics of individual and 
collective ownership are not seen as distinct, but connected. This means the rights given to 
individuals should take into account what will also benefit the collective. 
In traditional Tongan society, ownership was expressed in terms of tauhi fonua, a concept that 
reinforces guardianship and stewardship. Tauhi fonua was governed by principles and values such 
as faka`apa`apa (respect), `ofa (love), tauhi vā, and fetokoni`aki (reciprocal obligations). Its emphasis 
was on the group and on group benefits. As highlighted in examples provided in chapter 3, the 
specialised skills were held in trust by a few individuals for the group at large. The specialised 
group were the ha`a tufungas, and they were also seen as guardians of the knowledge. The tufungas 
held the knowledge not for themselves but for the benefit of the ha`a, or group. This differs in 
emphasis from ownership in a legal sense. This is because ownership in a legal sense emphasised 
the rights of the individual over others, the right to use and prevent others from use, and the 
right to dispose of the property. 
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The rights associated with liberal ownership in English common law can be traced back to 
Roman law. In classical Roman law, ownership was defined as a form of dominium. This means 
that an owner was said to have dominium over his property. The essence of this ownership in 
Roman law was the legal power to prevent others from using or enjoying one’s possessory rights. 
These characteristics in turn were developed over centuries to what is commonly accepted as the 
starting point of a core bundle of rights in Western market economies, and what we also find in 
intellectual property laws. The model for intellectual property laws is real property. This model is 
problematic, because intangible property cannot fit into the rubric of real property.  
Ownership expressed in Tongan law is a product of the English common law because of the 
adoption of a Westminster system of government and law. This has greatly influenced traditional 
forms of ownership. For example, land that was originally held by a group or family under 
customary titles was later reconstructed under a new land tenure system. The concept of land 
tenure regulates the relationship of people to the land, and particularly the power to use the land 
and dispose of it.  
The introduction of Western law into Tonga did not mean that customary laws ceases to exist. In 
fact, both systems continued even to this day. This continuation is important to note because in 
some instances customary laws, practices and protocols are used instead of the formal legal 
system and its mechanics. In an earlier part of this chapter, I referred to an IP case where the 
issue was settled outside of the formal court system. The absence of formal mediation in Tonga 
undoubtedly means that customary practices were also used.  
The continued use and merging of both Western and customary law in contemporary Tongan 
society has also influenced the way Tongans view and interpret ownership. This is illustrated in 
some of the responses provided by participants regarding perspectives on ownership and claims 
to ownership. The major discrepancies found in the responses were around the questions of who 
owns traditional cultural expressions and who has the right to use traditional cultural 
expressions. In the responses provided, some talked about both group ownership and individual 
ownership. Participants distinguished between group ownership and individual ownership, and 
gave rationales for situations where there is the need for group ownership and where there is a 
need for individual ownership. Further distinctions were made when participants responded to 
the question of who has the right to use Tongan heritage and traditional cultural expressions. 
Participants clearly indicated that only Tongans have the right to use traditional cultural 
expressions. 
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The value of customary law, practices and protocols in the protection of traditional cultural 
expressions cannot be underemphasised. Gaps and limitations in intellectual property laws can 
be filled by customary laws, practices and protocols. Tongan people have done this for hundreds 
of years since the introduction of Western law, with people using both systems to their 
advantage where they see fit. This is an approach that will continue, and one that is useful in the 
protection of traditional cultural expressions. 
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Chapter 5 
Protection of Tongan traditional cultural expressions 
 
5.1 Introduction 
This chapter poses several questions: Why protect Tongan traditional cultural expressions? Who 
should Tongan traditional cultural expressions be protected from? What is fair and feasible to 
protect? Who has roles in protecting Tongan traditional cultural expressions? And what are the 
challenges associated with the protection of Tongan traditional cultural expressions? The 
questions posed here are important because they provide an appropriate context in which to 
view the legal protection of Tongan traditional cultural expressions on one hand and the 
formulation of cultural policy on the other hand. The context in which to view the legal 
protection of traditional cultural expressions is provided by issues such as the preservation and 
safeguarding of cultural heritage; the promotion of cultural diversity; the respect for cultural 
rights; and the promotion of creativity and innovation as ingredients of sustainable economic 
development (Janke 2003b).  
As discussed in earlier chapters, culture and cultural heritage have become major concerns of 
individuals and communities, not only at the national level but also at the regional and 
international levels. Some of these concerns come about as a result of new technologies. These 
technologies generate unprecedented ways for cultural products to be created, replicated, 
exchanged, appropriated, used and commercialised. The unprecedented uses of cultural heritage 
brought about by new technologies further create threads to cultural distinctiveness, cultural 
identity and heritage on one hand and create challenges to multiculturalism and cultural diversity 
on the other. These competing challenges require cultural policies that could maintain a balance 
between competing issues. Such cultural policies will allow heritage to be preserved and at the 
same time allow it to also be a living aspect of culture where it can be a source of creativity and 
development. The central challenge, as expressed by intellectual property lawyer and expert Terri 
Janke (2003a), is addressing the protection of traditional cultural expressions in ways that balance 
the concerns of users, existing third parties and the public interest.  
Tangible and intangible heritage therefore remains intrinsically important to Tongan people both 
in Tonga and diasporic communities. Its significance is situated not only in its value culturally 
but also economically and environmentally. In attempting to answer the questions posed in this 
chapter, I will therefore provide some understanding of the concerns of Tongan people 
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generally, as well as concerns of traditional knowledge holders, concerns in relation to use both 
by Tongans and non-Tongans, existing third parties and the public interest at large. 
Understanding what constitutes preservation and protection of cultural heritage in the Tongan 
and legal contexts is important not only in terms of cultural policies, but also in terms of its legal 
protection.  
Terminologies and concepts such as safeguarding and protection form significant parts of this 
chapter, so what the terms and concepts mean will be explored in the contexts of the work of 
the United Nations Educational, Scientific and Cultural Organization (UNESCO) and the World 
Intellectual Property Organization (WIPO). Work by both organizations in relation to 
safeguarding and protection of intangible heritage will in turn form a basis to understand, 
explore and deconstruct what they are and what they mean in those contexts, as well as what 
they mean in the Tongan context. However, the safeguarding of cultural heritage on one hand 
and the protection of creativity against unauthorised use on the other have also contributed to 
ambiguity and confusion between the two concepts (Wendland 2009). Although UNESCO and 
WIPO deal with different aspects and scopes of heritage and intangible heritage, they have 
collaborated on many projects. These include the 1982 WIPO-UNESCO Model Provisions, 
WIPO and UNESCO joint work in convening the expert group on the international protection 
of expressions of folklore by indigenous peoples, and the 1997 UNESCO-WIPO World Forum 
on the Protection of Folklore.  
 
5.2 Definitions, concepts and meanings 
Deconstructing concepts and exploring meanings are vital not only in cultural policy and legal 
contexts but also in Tongan contexts. This is because the growth of modern Western knowledge 
systems through colonialism and imperialism has influenced our understanding of knowledge, 
what knowledge means, and the ways knowledge is collected, classified, valued, represented, 
defined and protected. Loomba et al. (2005: 69) supports this by arguing that “imperialism, 
colonialism and colonisation are interconnected and relate to the conquest and control of other 
peoples, lands, and goods”. Additionally, Dean Sully, who edited an important collection of 
articles on decolonising conservation regarding caring for Maori meetings houses outside of New 
Zealand, adds that “the colonial legacy prevails within our cultural, economic, political, military 
and social relationships with others” (2007: 27).  
What Sully (2007) referred to in the context of conservation is equally the case when it comes to 
defining/redefining meanings and approaches for the safeguarding and protection of intangible 
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cultural heritage and/or traditional cultural expressions. An attempt to define what safeguarding 
and protection means will be provided later in this chapter. The nature of the relationship 
between imperialism and colonialism has also been noted to be reflected in control over the 
nature of social relationships, trade, law and the activities of Western science (Sully 2007). The 
colonial past is therefore not distinct from today’s realities, as the past continues to define and 
redefine current approaches. This is true not only regarding conservation, as Sully has discussed, 
but also in terms of terminologies, concepts, systems and laws for cultural and intellectual 
property. Aroha Mead, a Maori academic, argues that cultural and intellectual property rights are 
“…the second wave of colonisation because the principles that underpin Western legal 
perceptions of particular intellectual property are seen as a continuation of the ideologies of 
foreign conquest and domination” (1997: 21).  
The semantic evolution of cultural heritage can be traced back to the last decade of 18th century 
France. The term cultural heritage stemmed from the French word patrimoine. The word was 
often used to refer to monuments, heritage (inheritance in English) and cultural properties 
(Vecco 2010). To understand the ways the term has been shaped and changed over time, Vecco 
has identified several passages. First, the term was used in 179081 to reflect the need to transform 
heritage from family to national (ibid.). According to Vecco,  
The Latin meaning of the word patrimoine “means goods inherited from the father or mother, 
indicating a concept of personal heritage[. A]fter the French Revolution, one comes to a broader 
concept as the common heritage gradually starts to be taken into consideration. The heritage of 
the nation, consisting in the goods and property of the king, was nationalised and therefore 
considered public goods, the ownership of which was public. This nationalisation process, which 
was a sort of public appropriation, was at the same time a process of secularisation, and the 
symbolic order to which preservation and memory had been devoted to in the Ancient regime 
was shattered (2010: 321). 
Second, in the context of international institutions from 1930-1945, the concept of patrimoine 
became a complete part of the cultural dimension. The expression artistic heritage was used for 
the first time by Euripide Foundoukidis at an Athens conference in 1931. It was then commonly 
adopted and used in the documents of international organisations (Vecco 2010). During this 
period, texts translated into English were found to be using terms such as property and heritage, 
with the term heritage more commonly used internationally. What is interesting is the different 
emphasis in meaning between the French and English meanings. As Vecco noted,  
                                                          
81 In a petition to the Constituent Assembly by Francois Puthod de Maisonrouge (see Vecco, 2010). 
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…the French language also has the term heritage, but its meaning differs considerably: it 
encompasses the same dynamic concept of transmission, but it must be pointed out that in this 
case, only part of the goods are inherited, and not the additional ones of the person inherited 
(2010: 322).  
Third is the adoption of the expression patrimoine culturel/cultural heritage by Andre Malraux 
in 1959. Vecco writes that during this period the term was already being used by international 
organisations and in political and administrative circles. In some cases, the term was used with a 
meaning limited to national property. Finally, from 1978-1980, the term was consecrated by both 
administration and public at large, including practitioners, cultural institutions and educators, 
extending its use in national and international arenas. 
The term ‘cultural heritage’ has therefore changed content considerably in recent decades, 
partially owing to the instruments developed by organisations such as UNESCO and WIPO to 
name a few. From the middle of the 1970s, international documents were drawn up in an 
attempt to define criteria for and to codify and document tangible and intangible expressions of 
human action which have value and needed to be protected (Vecco 2010). According to Vecco, 
the tendency to expand the typologies of property protected by respecting their cultural identity 
was confirmed in many other documents such as the 1990 Palermo Charter, the Tlaxala 
Declaration of 1982, the Paris Recommendation of 1989, Oaxaca Declaration of 1993, and the 
Burra Charter (ICOMOS 1982). The Burra Charter also recognises the importance of sites as 
records of history, identity, diversity and experiences of communities. This Charter also proposes 
to protect the conservation of the cultural significance of a site due to its aesthetic, historic, 
scientific or social value (Vecco 2010). This reflects a shift from a concentration on the actual 
value of the object itself to further recognising and valuing its aesthetic, historical, scientific and 
social value. 
Heritage has also become contested over time, due largely to different interpretations and 
understandings of the concept. Traditionally, most interpretations were confined to a Western 
framework, but over time this changed as a result of contributions from indigenous peoples and 
other stakeholders (see also Blake 2009). Ahmad (2006) supports this by stating that the term 
heritage has been promulgated by various charters82 and reinterpreted in different ways by 
different organisations. The reinterpretation and redefining of heritage has broadened its scope 
                                                          
82 Venice Chater 1964; Recommendation concerning the preservation of cultural property endangered by public or 
private works, UNESCO, 1968; Charter of the Conservation of Historic Towns and Urban Areas, ICOMOS, 1987; 
Charter on the Protection and Management of Underwater Cultural Heritage, ICOMOS, 1996; Convention on the 
Protection of the Underwater Cultural Heritage, UNESCO, 2011. 
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over time83 and it is now generally agreed internationally that heritage includes both the tangible 
and the intangible. Vecco (2010) sums this up quite nicely by stating that: 
…the affirmation of new types of heritage, in this case intangible heritage, highlights how 
heritage is a concept that cannot be defined beforehand because it is the result of a cultural 
process that must be thought through and carried out not just on a European but world basis. It 
must be enriched with approaches and concepts of heritage that differ from those conventionally 
recognised in Europe (324).  
Ahmad (2006) notes that even with international consensus on the broader scope of heritage, 
this term is yet to be streamlined or standardised. This is an area that still lacks uniformity among 
international communities.  
Intangible heritage, like cultural heritage, has evolved over time not only in meaning but also in 
scope. Blake (2009) and Prott (1999) provided the following descriptions to help identify what 
constitutes intangible heritage: oral expressions such as language, oral traditions, oral histories, 
storytelling, literature, mythology; performing arts such as music, dance, games, festivals, song; 
social practices such as rituals, festive events; knowledge and practices such as customs, 
cosmology and spiritual beliefs, values, traditional systems of healing and pharmacopoeia, 
religion, and traditional means of conflict resolution; traditional craftsmanship such as vernacular 
architecture, culinary arts and all kinds of special skills connected with material aspects of culture, 
such as tools and habitat; cultural spaces associated with intangible practices or intangible values 
associated with sites (Blake 2009; Prott 1999). In light of the criteria provided here, defining what 
constitutes cultural heritage is culture- and context-specific. While some may define property in 
an economic sense, others may define property as much more. Tongans view property both in 
terms of economic and non-economic values. 
In 2002, the Asia-Pacific Regional Assembly of the International Council on Monuments and 
Sites (ICOMOS) under the Shanghai Charter (2002) further defined intangible heritage as voices, 
values, traditions, languages, oral history, folklore, creativity, adaptability and distinctiveness 
associated/linked/connected with a place, a collection or a group of people in a particular 
cultural heritage context. Blake (2009) argues that two key features usually associated with 
intangible heritage are their weak material forms and their modes of transmission. The weak 
                                                          
83 The differences can be analysed in terms of the different Charters referred to in footnote 82, but also in terms of 
the different Conventions produced by UNESCO, ICOMOS and WIPO. For instance, see the UNESCO 
Convention Concerning the Protection of World Cultural and Natural Heritage 1972 and the UNESCO Convention 
for the Safeguarding of Intangible Cultural Heritage.  
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material forms are attributed to the fact that intangible heritage is often oral and its mode of 
transmission is person to person and generation to generation.  
UNESCO and WIPO are among the organisations that have used the term intangible heritage. 
Intangible cultural heritage in the scope of UNESCO’s work is defined in Article 2 of the 2003 
Convention for the Safeguarding of Intangible Cultural Heritage as: 
Practices, representations, expressions, knowledge, skills – as well as the instruments, objects, 
artefacts and cultural spaces associated therewith – that communities, groups and, in some cases, 
individuals recognised as part of their cultural heritage. This intangible cultural heritage, 
transmitted from generation to generation, is constantly recreated by communities and groups in 
response to their environment, their interaction with nature and their history, and [it] provides 
them with a sense of identity and continuity, thus promoting respect for cultural diversity and 
human creativity.  
The intangible cultural heritage defined in Article 2 is manifested in the following domains: 
a. Oral traditions and expressions, including language as a vehicle of tangible cultural heritage; 
b. Performing arts; 
c. Social practices, rituals and festive events; 
d. Knowledge and practices concerning nature and the universe; traditional craftsmanship. 
Additionally, UNESCO’s definition of intangible cultural heritage expressed in Article 2 includes 
not only the expressions of knowledge but also the actual knowledge, skills and processes used 
to produce the expressions. Intangible heritage in this sense is not confined to the expressions or 
physical manifestation of the knowledge and skills, but can be defined in two ways. First, it can 
mean that intangible cultural heritage can be a concept that is dependent on tangible heritage, 
and it can act as the underlying culture to any given expressions which encompass the skills and 
beliefs leading to the creation of tangible cultural heritage (Lixinski 2011). Second, it can be an 
independent type of heritage, such as songs, stories and dance, because they cannot be fixed in 
material form (ibid.).  
In contrast, WIPO’s work on intangible cultural heritage consists of both traditional cultural 
expressions/expressions of folklore and traditional knowledge. The form of property dealt with 
here is a variant of intangible property, with specific requirements that must be met before this 
can be protected as intellectual property. Intellectual property rights are intended to encourage 
innovation with the consequence of economic benefits for the state. Specifically relating to the 
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work explored here, aspects of intangible heritage in the scope of WIPO’s work can be 
understood in terms of traditional cultural expressions and traditional knowledge. 
Traditional knowledge refers to the technical know-how aspect, such as traditional ecological or 
medical knowledge84 (see also chapters 2 and 4). This include “the content of or substance of 
traditional know-how, innovations, information, practices, skills and learning of traditional 
knowledge systems such as traditional agricultural, environmental or medicinal knowledge” 
(WIPO n.d.: 5). Consequently, WIPO defines traditional cultural expressions as “productions 
consisting of characteristic elements of the traditional artistic heritage developed and maintained 
by a community or by individuals reflecting the traditional artistic expectations of such a 
community…” (WIPO n.d.: 7). A detailed definition is also provided in chapter 4. 
Chapter 3 attempts to provide a list of what Tongans refer to as constituting Tongan traditional 
cultural expressions. Work on cultural mapping and development of cultural policy was 
conducted in Tonga from 2009-2010. This work was commissioned by the Secretariat of the 
Pacific Community (SPC) and was funded by the European Union. While there is some overlap 
in this work with the work conducted by SPC, I believe that both works add value and 
complement each other in the preservation and protection of traditional cultural expressions in 
Tonga. 
 
5.3 Safeguarding and protection  
Numerous international organisations and institutions deal with the safeguarding and protection 
of intangible cultural heritage. But in the context of this work, only the work of UNESCO and 
WIPO will be dealt with in detail. Both UNESCO and WIPO use the terms safeguarding and 
protection. While UNESCO deals with the preservation and safeguarding of heritage, WIPO 
deals with the legal protection of heritage. The objectives of preservation and safeguarding in the 
context of cultural heritage refer to the identification, documentation, transmission, revitalization 
and promotion of both tangible and intangible heritage in order to ensure its maintenance and 
viability (Janke 2003b). WIPO uses the term protection to refer to intellectual property 
protection of intangible heritage. The objective of intellectual property protection is to encourage 
innovation by giving inventors rights over their inventions.  
                                                          
84 Traditional knowledge in the context of intellectual property refers to traditional technical know-how or 
traditional ecological, scientific or medical knowledge. 
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Over the years, UNESCO and WIPO have both conducted work in the area of culture. WIPO 
has focused its work on the intangible cultural heritage side while UNESCO has traditionally 
dealt with tangible cultural heritage, at least until 2003. For instance, UNESCO was involved in 
the creation of seven International Conventions in the field of culture.85 Most of these 
Conventions focused on tangible aspects of culture. UNESCO and WIPO have also 
collaborated on several initiatives on the safeguarding of intangible cultural heritage. This 
collaboration has extended the scope of what constitutes heritage.  
One convention which has a direct link to WIPO’s work on cultural heritage is the UNESCO 
Convention for the Safeguarding of Intangible Cultural Heritage. This convention was adopted 
in 2003 and came into force in 2006. The Convention has two statutory organs. The first is the 
General Assembly of State Parties and the second is the Intergovernmental Panel on the 
Protection of Intangible Cultural heritage. The Panel on the Protection of Intangible Cultural 
Heritage is selected by the General Assembly. The Convention is considered an achievement in 
the work of UNESCO because of the adoption of intangible cultural heritage as an aspect of its 
work and for making it a familiar part of the scope of its work (Ahmad 2006; Kono 2009). In 
2009, about 120 countries were noted to have ratified the Convention; in 2011 and 2012 this 
increased to 148 countries. Tonga is a member of UNESCO and has ratified this Convention.  
UNESCO’s efforts to safeguard intangible cultural heritage aim to promote reciprocal 
knowledge of cultural, ethnic, linguistic and religious diversity. Kono (2009) noted that 
UNESCO’s 2003 Convention was adopted to safeguard intangible cultural heritage of concerned 
communities, groups and individuals, and to reinforce and ensure respect and raise awareness of 
its importance at local, national and international levels. The Convention is important in ensuring 
mutual appreciation and establishing a necessary foundation for international cooperation and 
assistance. While this Convention can be praised for its efforts to put in place a holistic 
international regime for the protection of intangible heritage,86 some limitations are still noted. 
For instance, some regard the Convention only as a framework because it does not specify how 
to deal with issues of implementation and application (Kono 2009).  
                                                          
85 Protection of Copyright and Neighbouring Rights 1952, 1971; Protection of Cultural Property in the Event of 
Armed Conflict 1954; Convention on the Means of Prohibiting and Preventing the Illicit Imports, Export and 
Transfer of Ownership of Cultural Property 1970;; Protection of the World’s Cultural and Natural Heritage 1972;; 
Protection of Underwater Natural Heritage 2001; Safeguarding of Intangible Cultural Heritage 2003; and Protection 
of the Diversity of Cultural Expressions 2005. 
86 The UNESCO 2003 Convention protects intangible cultural heritage, defining this as not only the expressions of 
the heritage but also the skills, knowledge and processes used to create the expressions of heritage. 
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The 2003 Convention has been described as a remarkable instrument offering a holistic 
approach to heritage protection (Bouchenaki 2007; Lixinski 2010). Some important features of 
the Convention include the idea that intangible cultural heritage refers not only to the cultural 
objects but also to processes relating to these objects (Lixinski 2011). This is a big shift in the 
scope of cultural heritage studies (Ahmad 2006; Lixinski 2011). In particular, the Convention 
stresses the survival of intangible cultural heritage and its link to cultural diversity and 
sustainability (Lixinski 2011). The survival of intangible heritage depends on the ways of life of 
communities that are linked to the knowledge, skills and expressions (ibid.). The connection of 
the intangible cultural heritage to the life of a community therefore reinforces the link between 
intangible heritage and human rights.  
Current anthropological studies in this area emphasise that social processes need to be preserved 
and safeguarded, rather than just preserving and safeguarding only the items produced (Strathern 
2004; Van Meijl 2009). This is to ensure its continued creation and is linked to the Convention’s 
recognition of the connection between cultural heritage, cultural diversity and sustainable 
development. Moreover, Kono (2009) argues that the Convention should not only bring 
economic benefits, but should also provide individuals with the opportunity to choose a full, 
satisfying, valuable and valued way of living. Kono is here highlighting the importance of human 
and cultural dimensions that are often omitted from development agendas.  
In Tonga, the cultural and human dimensions are marginalised and left out of any real 
consideration in economic planning or policy. For instance, culture and the cultural sector are 
taken for granted; their potential contributions to development, economics, cultural identity and 
diversity remain marginalised even by the government. Several participants and informants 
commented that if the government does not value culture and the cultural sector, communities 
will have to step in to safeguard and protect intangible cultural heritage.  
The Convention also highlights roles of communities, as they are not only linked to intangible 
cultural heritage as bearers of that heritage: they are also seen as the primary parties who can 
safeguard intangible heritage. Janet Blake (2009), in her work which contributed to the drafting 
of the Convention, highlighted the significant roles communities play in implementation. 
However, an initial reading of the actual text of the Convention shows it is silent about 
communities’ roles in the implementation section. Lixinski (2011) rightly noted that community 
involvement is limited only to the domestic level, and that communities were replaced by experts 
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at the international level. The Convention therefore has a very clear state focus with no roles for 
community involvement or community expertise. 
According to Lixinski (2011), use of the term “communities” also raised several issues during the 
drafting period of the Convention because it was unclear what that term would mean in a legal 
sense. This also raised concerns by others about the possibility that communities would claim 
group rights. These uncertainties persist in relation to the definition of community and what 
constitutes community in the Convention and since then (Kono 2011). The Intergovernmental 
Committee has adopted the position that a definition of community is not needed, leaving it to 
states to adopt their own definitions of community. This will mean that if there would be any 
legal effect to the term and use of community, then this would be limited to the national level. 
While this makes perfect sense in terms of national jurisdiction, it also poses legal uncertainties at 
the international level, weakening the legally binding effects of the Convention. 
Under the UNESCO Convention of 2003, safeguarding is defined to mean “measures aimed at 
ensuring the viability of the intangible cultural heritage, including the identification, 
documentation, research, preservation, protection, promotion, enhancement, [and] transmission, 
particularly through formal and non-formal education, as well as the revitalization of the various 
aspects of such heritage” (Article 2 [3]). Despite some of the limitations referred to earlier, there 
is an assertion associated with the Convention that defends such safeguarding measures as 
necessary to protect the global diversity of intangible cultural heritage for future generations and 
from the dangers that modern societies pose to this heritage (Kono 2009). 
Safeguarding as a concept provided in the Convention is strengthened by measures provided for 
in Article 13. Those measures ensure that states can safeguard, develop and promote their 
intangible cultural heritage in their own territory. These measures are provided in Article 13 and 
include ensuring that there are policies aimed at promoting the function of intangible cultural 
heritage in society and integrating the safeguarding of such heritage into planning programmes. It 
further specifies that states should designate or establish one or more competent bodies for the 
safeguarding of the intangible cultural heritage present in their territory.  
States are encouraged to foster scientific, technical and artistic studies as well as research 
methodologies with a view toward effective safeguarding particularly of endangered intangible 
cultural heritage. Moreover, it is significant that states are asked to adopt appropriate legal, 
technical, administrative and financial measures aimed at fostering the creation or strengthening 
of institutions for training in the management of intangible cultural heritage. It is vital that states 
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ensure that while there will be transmission of, dealings with and access to the heritage, there is 
also respect for the customary practices governing access, including facilitating access to 
established documentation institutions for intangible cultural heritage (Article 13).  
An important safeguarding measure that the Convention also refers to is the listing of intangible 
cultural heritage. Items or submissions are recorded and updated for the purpose of international 
awareness. The Tongan lakalaka (a dance genre described and discussed in chapter 3), for 
example, was inscribed into the representative list of the intangible cultural heritage of humanity 
in 2008. Inscription, however, does not mean that the lakalaka is protected in any way from 
being misappropriated or commercialised, as we continue to see happening in various forms.  
The safeguarding provided for by the Convention is only possible if the intangible cultural 
heritage is identified and inventoried. Without proper and adequate identification of intangible 
heritage, no steps can be taken to ensure its viability regardless of the form it takes (Kono 2009). 
This resonates well with the situation in Tonga and other locations where comprehensive work is 
needed on identification, mapping and inventorying of traditional cultural expressions or heritage 
generally. Although work has been conducted on mapping and planning in Tonga (Johansson- 
Fua et al. 2011), this work was limited to identification and mapping of cultural heritage in 
relation to industries and markets. 
While safeguarding of intangible heritage can be measured by its identification or inventories at a 
minimum, lack of legal protection remains an issue87 that remains unresolved by the Convention. 
Wendland (2009) noted that there is ambiguity when it comes to safeguarding on one hand and 
legal protection on the other. This ambiguity is a result of marked efforts by both WIPO and 
UNESCO to address questions and issues that relate to intellectual property and intangible 
cultural heritage at national, regional and international levels.  
While numerous activities, projects and initiatives are taking place at these levels to record, 
digitize and document traditional cultural expressions as part of safeguarding intangible cultural 
heritage, their legal protection remains problematic. This is because legal protections are not 
dealt with by the safeguarding expressed in the Convention. Considering that much intangible 
heritage is already in the public domain, recording, documenting and inventorying this for the 
sake of awareness, diversity and identity could also risk their being exposed for misappropriation. 
As Wendland writes, “[T]he very valuable process of preserving traditional cultural expressions 
                                                          
87 Wendland, cited in Kono, 2009. 
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can trigger concerns about their lack of legal protection against misappropriation and misuse” 
(2009: 80). Issues relating to legal effectiveness were raised during preparation of the 
Convention. Wendland further adds that the Convention is silent on how inventories ought to 
be compiled, who should access them, and how intellectual property rights and interests ought to 
be addressed (2009).  
In contrast to UNESCO’s work on safeguarding and protection of cultural heritage, WIPO also 
conducts work on cultural heritage, specifically in the area of traditional knowledge, genetic 
resources and traditional cultural expressions/folklore. Of most importance in this area is the 
work currently conducted under WIPO’s Intergovernmental Committee on Intellectual Property 
and Genetic Resources, Traditional Knowledge and Folklore. One of the committee’s tasks is to 
undertake text-based negotiations with the objective of reaching agreement on an international 
legal instrument or instruments to ensure the protection of traditional knowledge, traditional 
cultural expressions/folklore and genetic resources.  
Protection in the context of WIPO’s work is expressed in terms of legal or intellectual property 
protection. The agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS 
Agreement) sets out categories of intellectual property to include copyright and related rights, 
trademark, geographical indications, industrial designs, patents and layout design. The TRIPS 
agreement through the WTO has influenced the ways in which intellectual property law is 
applied at the international level. Membership in the WTO means that states must align their 
intellectual property legislation at the national level to those of the TRIPS Agreement (see 
chapter 1 for a more detailed discussion of this). This includes the amendment of current 
legislation in countries that already have intellectual property legislation. Those that do not have 
intellectual property legislation are required to adopt this.  
Previous chapters have discussed types of intellectual property, which are generally divided into 
two categories. The first is industrial property, which includes patents, trademarks, industrial 
designs and geographical indications. The second is copyright, which includes literary and artistic 
works such as drawings, paintings, photographs, sculptures and architectural designs. Intellectual 
property has statutory rights governed by laws that generally protect application of ideas and 
information of commercial value. Rights relating to industrial property generally require 
registration, while as rights relating to copyright are automatic. The latter rights include those of 
performing artists to their performances, those of producers of phonograms to their recordings, 
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and those of broadcasters to their radio, television programmes and other new media such as 
YouTube abd Netflix.  
In light of the discussion provided here, the work by Carpenter, Katyal and Riley (2009) 
proposes some important approaches to framing a legal means to protect indigenous cultural 
heritage. Their work is important in the context of this work as it ascertains means for the 
protection of traditional cultural expressions. Their work departs from the individual rights 
paradigm and situates indigenous cultural claims in the interests of peoples rather than those of 
persons. They argue that such cultural properties are integral to indigenous group identity or 
peoplehood and deserve particular legal protection (ibid.). Similar arguments have been provided 
by participants as rationales for why Tongan traditional cultural expressions should be protected.  
Carpenter, Katyal and Riley claim that a model of property based on peoplehood also justifies a 
group-oriented legal claim to indigenous cultural property. They further propose a model of 
property based on stewardship to explain and justify indigenous cultural property claims in terms 
of non-owners’ fiduciary obligations toward cultural resources. This is because indigenous 
peoples often address an ongoing duty of care toward cultural resources in the absence of title. 
The discussions on duty of care provided by Carpenter and her colleagues resonate with those of 
this work and its participants. The claims to cultural property in some cases effectuate custodial 
responsibilities, as noted in other chapters of this work. According to Carpenter, Katyal and 
Riley, this creates a fiduciary approach to cultural property that takes into account indigenous 
collective obligations toward land and resources.  
 
5.4 Safeguarding and protection in Tongan contexts 
Several Tongan terms can refer to safeguarding and protection. The Tongan word malu`i can 
either mean to protect or safeguard. Malu`i is made up of the word malu, meaning safe; `i is a 
suffix that makes this a verb that means safeguarding or protection. The word malu can also be 
combined with the word tauhi to form tauhimalu, which means to keep safe.  
However, to understand these terms as they apply in Tongan contexts, they must be understood 
in the wider context of anga fakatonga /`ulungaanga fakatonga or the Tongan Way.  
The Tongan Way can be defined as consisting of Tongan customs and traditions, embracing the 
ways people act, behave and do things. Helu (1999) refers to customs or cultural traditions as 
forms of behaviour, ways of doing things, and beliefs. The Tongan Way is governed by values of 
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`ofa (love), faka`apa`apa (respect), and fetokoni`aki (reciprocal obligations). These values are 
embedded in the functional systems that govern Tongan people’s daily lives (Talakai 1999).  
The Tongan Way is also reinforced by the concepts of tauhi fonua and tauhi vā discussed in 
chapter 4. The term tauhi can mean safeguard or safekeeping. Tauhi fonua can also be translated as 
guardianship or stewardship over land, expressing a close connection between people and land. 
Nevertheless, I also made a distinction between guardianship and ownership, in particular 
differences between the type of ownership understood in the legal sense and that emphasised by 
tauhi fonua and tauhi vā.  
Fonua is literally translated as land, but its meaning is much broader, encompassing a cycle of 
birth, living and death, concepts that are connected to mo 'ui or life, where one is born out of one 
fonua into another fonua, and upon death enters yet another fonua (Māhina 2010c; Wagner and 
Talakai 2007). Fonua therefore refers to the land, people, culture, values, traditions and practices. 
Tongan values, customs, traditions, beliefs and practices all play a part in governing people’s 
relationships with each other, their relationships with the environment, and how they manage, 
safeguard and share their resources.  
Fonua in the broadest sense – meaning people, culture and nature – coheres through the practices 
of tauhi fonua. Tauhi fonua in this sense means to manage, control, conserve and guard the land, 
people and culture. Integral to tauhi fonua are tauhi vā and tauhi koloa. Tauhi vā means observing 
and maintaining relationships within society and nature (see Ka'ili 2005). Tauhi koloa means 
managing, controlling, conserving and guarding everything that Tongan people consider 
valuable. Tauhi fonua, tauhi vā and tauhi koloa all foster fetokoni 'aki (helping each other / reciprocal 
obligation), a concept that forms a basis for survival, adaptation, adjustment, sustainability and 
rejuvenation of knowledge, skills and resources.  
The collective ethic of fetokoni 'aki influences the way people behave and how they manage, 
control, guard, access and use knowledge, skills and resources. Fetokoni`aki enables shared use, a 
key premise of how people behave in relation to resources and other people. These were enabled 
through faka`apa`apa (respect). Van der Grijp (2004) supports these arguments on shared use 
when he refers to the practice of shared land use arrangements in Tonga as a return to a pre-
Constitutional system in which all males in the local kin group had access to use the land. These 
practices discussed by Van der Grijp have recently been challenged in Tonga, largely due to the 
introduction and influence of foreign values and practices.  
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The introduction of a foreign legal system to Tonga has contributed to changes in Tongan values 
and practices. For instance, legal ownership of land has meant one family enjoying rights to land 
at the exclusion of others who may also have the same rights to use of land under traditional 
Tongan practices of tauhi fonua and tauhi vā. The same can be said about knowledge and 
specialised skills that were held only by key ha`a. The economic value of intellectual property has 
driven some to monopolise the rights to exploit and commercialise traditional knowledge and 
traditional cultural expressions to the exclusion of others.  
To understand how tauhi fonua and tauhi vā were practiced in Tongan society, we look at how 
these practices were played out in Tongan society in relation to access and prohibition. Protocols 
relating to prohibition of use and access to resources were practiced in traditional Tongan society 
and some continue to this day; for instance, the use of tapu. The word tapu is associated with 
several meanings but generally it is associated with prohibition. In the context of the Tongan 
family, tapu is often used to imply several rules. Tapu e ala ki he `ulu ho`o tamai translates as “you 
can’t touch your father’s head” and tapu kai e toenga kai ho`o tamai as “you cannot eat your father’s 
leftover food”. These prohibitions imply sacredness in relation to the person that is the subject 
of the taboo. The same sacredness can also be said of tapu associated with grave sites in Tonga. 
At the head of almost every Tongan grave site, a tapu hangs as a marker of the site and a Tongan 
version of a headstone – but the tapu in this regard also implies the sacredness of death and 
burial sites.  
Tapu can also be used in resource management; as noted by Evans (2007) this is used as a 
protocol declaring prohibition and using both physical and supernatural means to enforce such 
sanctions. According to Evans, tapu as a protocol was physically enforced through village fonos 
(meetings). In contemporary situations, this is marked by a visual display of the word TAPU. 
Often written on a piece of wooden board, the word TAPU is displayed so others are aware of 
the prohibition (2007). Tapu is used to prevent others from access to land, but also in the 
management of other resources.  
In other Tongan social contexts, the concept of heliaki plays an important role in safeguarding 
and protecting skills and knowledge. This is because heliaki is a form of indirectness that is used 
to either conceal or reveal meanings, depending on the intention of the punake or author. In this 
sense, heliaki is manifested by layers of metaphors and meanings. The function of heliaki is to 
either reveal or conceal meanings through the use of metaphors. Kaeppler (in Wood-Ellem 2004: 
26), notes: 
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Heliaki is manifested in metaphor and layers of meaning and that are developed by skirting a 
subject and approaching it repeatedly from different points of view. Encoding hidden meanings 
and unravelling them layer by layer until they can be understood requires creative skill and 
imagination. In Tonga, objects, performances, and other cultural forms have meanings that 
cannot be apprehended by simply examining the product. Visual arts can best be understood by 
analysing them in relation to poetry, which incorporates social philosophy and forms the 
structure of an aesthetic system. 
Additionally, aesthetics is defined as culturally specific, evaluative ways of thinking about such 
forms (Kaeppler 2004). Kaeppler further argues that an aesthetic system is socially constructed 
where aesthetic evaluation is emic. This means that aesthetics are to be understood from the 
point of view of the insider, where understanding an entire way of life and the systematic 
relationships among cultural forms and social actions is of great importance (ibid.). The form of 
aesthetic Kaeppler refers to here is significant to why I argue heliaki plays a vital role in 
protecting traditional knowledge and skills. This was further evidenced in discussions I had with 
several experts. Examples of heliaki were referred to in the context of faiva (dance), hiva (song), 
maau (poetry), lea (speech) and fekumi (research). 
Heliaki in a more formal sense was a skill and art confined to those who held the knowledge and 
skills associated with production of Tongan art. It is important to note that art and aesthetics are 
foreign terms that can be understood by making references to the Tongan concepts of faiva (skill) 
and heliaki (indirectness) (Kaeppler 2007). Take, for example, the three main classes of Tongan 
art; faiva or performing arts, tufunga or material arts, and nimamea`a or fine arts (see chapter 4 for 
more discussion of these categories). These traditional art forms, according to Kaeppler, include 
poetry with its attendant music and dance, as well as the making of scent, bark cloth, mats, 
basketry and ornaments, tatooing and woodworking, including incising and sculpture (1990).  
The cultural forms are a result of creative processes that use or manipulate words, sounds, 
movements, materials, spaces or scents. The characteristics Kaeppler (2008) refers to here are 
prominent features of Tongan art. Moreover, faiva and heliaki also involve processes of artistic 
production, products of artistic production, the function of artistic production, the purpose of 
artistic production and the objectifiers’ intention (Kaeppler 1990, 2005, 2007). These aspects are 
discussed more in chapter 4. However, if we look at Tongan kupesi, cultural motifs or designs 
used in the production of ngatu/tapa, the kupesi are not only visually beautiful; they are also 
aesthetically and culturally significant for both the producers and receivers of the ngatu.  
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The motifs or designs used in the tapa are cultural metaphors and meanings that are significant 
to the producers and to the receivers of the product. The cultural metaphor and meaning are 
often records of family genealogy and origin. They tell a story, or impart a message or meaning 
only understood only by some and concealed from others. For example, the Tongan design Fata 
`o Tu`i Tonga is not only a design that is beautiful; it is also associated with the Tu`i Tonga (Tu`i 
Tonga dynasty). An informant argued that:  
Fata `o Tu`i Tonga refers to the central beam of the king’s house and the emphasis lies on the 
function of the central beam which is to support the roof and binds the roof to the central beam 
and the structure of the house. The purpose of the central beam is to support the roof of the 
house. The central beam was thatched or lashed with sennit ropes made from coconut husk. The 
lashing motif called Fata `o Tu`i Tonga is also associated with this concept. Fata `o Tu`i Tonga is 
therefore a metaphorical representation of the central place of the Tu`i Tonga lineage in Tongan 
society. It is also symbolic of its binding the world of Gods and the world of humans (personal 
communication 2010, male age 40). 
The design Fata `o Tu`i Tonga also appears on tapa as a motif that has cultural layers of meaning 
associated with it. Metaphorical representation and meaning are not uncommon in Tonga, as this 
is how stories were captured, told and preserved.  
Oratory and recitation of poetry are also key characteristics of heliaki and are important activities 
in Tongan life. In recitation of poetry, heliaki was used to distinguish a professional from an 
ordinary speaker or poet. To recite poetry in a heliaki manner means that the audience would 
need to possess some sense of what the expressions represent. The audience would also have to 
be rooted in that culture, and to understand the language and dynamics of that society. Queen 
Salote’s songs and poetry are great examples of the use of heliaki in these genres. Taumoefolau 
(2004) claims that the predominant themes in Queen Sālote’s poetry, whatever occasion she may 
be writing about, is a celebration of `uhinga or identity. These were expressed in Tongan society 
as lau kāinga or hohoko, which means the reciting of genealogy (Taumoefolau 2004). Lau `uhinga 
and lau kāinga were often expressed in Queen Salote’s poems and writing, making reference to 
the kingly line and her genealogy.  
According to Taumoefolau, Queen Salote referred to her genealogical connections through the 
use of symbols and metaphors. She used two main kinds of symbols: laukakala, or symbols 
referring to plants, and laumātanga, symbols referring to place. Laukakala and laumātanga 
according to Taumoefolau are heliaki devices used pervasively in the queen’s writing (ibid.). 
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However, Taumoefolau notes that to understand the messages portrayed in the poetry, one has 
to understand the heliaki or symbolism used. This is what Kaeppler (2008) also noted as an emic 
aspect of an aesthetic system. I would further note that one also needs to feel a sense of māfana 
(warmth) or tauelangi (elevation of warmth associated with māfana) which assist in understanding 
messages portrayed through symbols and metaphors.  
The different degrees, levels and complexities associated with heliaki have contributed not only 
to the production and maintenance of Tongan heritage; these also supported the safeguarding of 
knowledge and technical skills associated with tufunga (material arts), faiva (performing arts) and 
nimamea`a (fine arts). However, in contemporary Tonga, there are known cases where foreign 
researchers were subjected to some form of heliaki (personal communication 2010). What I am 
referring to here is a case where a foreign researcher would often be told something that may 
end up to mean something totally different. In most cases, Tongans use heliaki to test how 
genuine the foreign researcher is, and in some cases to express suspicion as to why a foreign 
researcher is interested in researching their culture. The use of heliaki here is linked to what 
Kaeppler (2007) noted: that all contents and forms of art in formal genres are produced in a 
specific aesthetic medium where the visual arts are integrally related to verbal art.  
 
5.5. Means of protection  
The means of protection relate in this context to the subject protected (the subject of protection 
or what is to be protected was discussed in chapter 3). Tongans would argue that the subject of 
protection should be considered within the context of koloa tukufakaholo, which as we have 
discussed deals largely with that which Tongan people consider significant and worthy to protect. 
Yet this may not be protectable under intellectual property law. Several chapters in this work 
discuss the strict requirements of intellectual property law, which include the need for 
authorship/ownership, for the creation to be new or novel, and for distinguishing goods and 
services or distinguishing by location.  
Although Tonga has several intellectual property laws, copyright and trademark are the two most 
widely known and used. Within the intellectual property laws available, copyright and trademark 
provide the best means and measures to protect traditional cultural expressions. Copyright is the 
law mostly referred to by participants and known in Tonga.  
Regarding the question of what means, approaches, or measures should be used to protect 
traditional cultural expressions, there are diverse views and opinions. While some are against the 
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use of intellectual property laws, some are supportive. Those who oppose it claim that 
intellectual property laws are limited and that using Western laws means subjecting Tongan 
culture to a Western paradigm. Others argue that Tonga needs to come to terms with not only 
what it has, but also to engage with intellectual property laws so it can protect itself and its 
valuables, especially the creative arts. Those who advocate use of intellectual property laws also 
claim that these legal means and measures could compliment cultural protocols, guidelines and 
practices. For instance, while the intellectual property laws have several limitations, some artists 
still saw the Copyright Act as an existing means to protect their work and interests. 
Some argue that if copyright is enforced, this is a positive move because it would encourage 
people to create quality work and they will in turn take advantage of having their work protected. 
This means that some are seeing copyright as giving people an incentive to produce original, 
high-quality work. Although copyright law has limitations when it comes to protecting traditional 
cultural expressions, there is an increasing call from Tongan artists who urge the government to 
strictly enforce the law to protect their rights. Composers are among those calling for 
enforcement. This has come about as a result of not only breaches of copyright but also 
breaches of recording rights.  
Apart from the parameters provided for in the Copyright Act, there are no other formal means 
or measures to protect traditional cultural expressions. For instance, Expert A noted that “to my 
knowledge, there are no guidelines at all for the protection of the creative arts (personal 
communication 2009, male, age 55). This is supported by the Ministry of Tourism’s findings in 
2007. The objective of this work was to develop some guidelines for hotels, but only so that 
hotels could be rated (personal communication 2009, male, age 49). However, nothing in that 
work refers to intellectual property issues, guidelines or cultural protocols. A study I conducted 
in Tonga in 2007 also found no references to guidelines and protocols for the protection of the 
creative arts in Tonga. This study was part of the World Intellectual Property Organisation’s 
Creative Heritage Project and looked at intellectual property and safeguarding cultural heritage, 
particularly cultural institutions and the work of cultural specialists in the Pacific. Tonga was 
among seven participating Pacific countries. The study identified only one research guideline and 
some informal arrangements for loaning cultural objects between Tonga’s few museums.88 
                                                          
88 For further information on Tongan museums and cultural institutions in Tonga, please see Talakai’s Report which 
can be accessed through the World Intellectual property Organisation web. 
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In an attempt to mark ownership, some local artists are adding their signatures on their work. 
This identifies ownership so that others are aware of the owner, and is intended to prevent 
others from misappropriating the work. As one local artist argues: 
[I]t is the nature of art work that you have your signature on your work. Some don’t think it is 
important but I think it is important. It is important because people know you are the artist and it 
will also make it difficult for others to copy or use it in their work. It is easy to know if someone 
takes and uses your design (personal communication 2008, male, age 30).  
Public awareness was also identified as critical in assisting with the protection of traditional 
cultural expressions. Several ways were proposed outside of conventional intellectual property 
laws that could help promote awareness. These included: 
1) Make known to the public what belongs to Tonga; 
2) More studies or research into what is Tongan, how Tongan knowledge and traditional 
cultural expressions have developed over time, and identify[ing] the correct and original 
form; 
3) Identify the expressions associated with objects, as the expressions and stories through 
history make them valuable; 
4) Consider measures of Tongan value both monetary and cultural;  
5) It is important that Tongans have a sense of ownership over [their] knowledge and 
expressions (personal communication 2010, female, age 45).  
Regarding whether to use legal or cultural means to protect Tongan traditional cultural 
expressions, those who are aware of the existence of intellectual property laws favour using both. 
Some have also suggested that where there are gaps in terms of legal protection, then cultural 
protocols and guidelines should be used to fill those gaps. It was clear from several 
conversations with the Intellectual Property Unit in Nuku`alofa that some artists in Tonga are 
aware of aspects of intellectual property law, in particular relating to copyright. For instance, 
Expert A informed me that the Intellectual Property Unit in Nuku`alofa been questioned by 
several people about breach of copyright and related issues (personal communication 2009, male, 
age 55).  
Among those who have raised questions are orators (punake) and producers (pulotu fa`u ta`anga). 
Orators and producers complain about their compositions (fa`u) being used by others in a 
commercial manner without their permission. Artists are advised by the Intellectual Property 
Unit to submit written complaints so these can be brought to the government’s attention. It is 
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important to note that even though enforcement of intellectual property laws needs to be 
strengthened in Tonga, lack of enforcement should not imply that intellectual property laws are 
not used at all. As noted in chapter 4, several cases have gone to court but were settled out of 
court.  
However, some artists argue that the existence of the Copyright Act does not guarantee 
enjoyment of rights and privileges. This is because rights and privileges are often negotiated 
between the rights of the individual and the rights of the group. This is a factor in why people in 
Tonga copy others’ work, particularly handicrafts. Several artists have made reference to copying 
and the skills of Tongans who copy from others’ work. One noted that “Tongans do not need to 
be taught because Tongans can see something they like and copy it” (personal communication 
with Mohokoi 2009, female, age 50). Mohokoi further notes that copying is almost normalised in 
Tongan society.  
Apart from copyright, trademark is the other intellectual property law that is known to some and 
has had some use. In 2003, Tonga registered its first-ever trademark. This trademark is called 
Tupu`itonga. The Tupu`itonga trademark, according to a few experts who were behind the 
registration of this trademark, was really an attempt to capture the idea of something or things 
being made in Tonga. Expert B noted:  
The concept made in Tonga, which is tupu`itonga or ngaohi `itonga, are fairly common words. These 
words or concepts give the idea of creativity or longevity that it is almost having a spiritual sense 
or active sense. The word tupu, being something that is creative [or] generative, generates other 
ideas. Hence in the use of language, tupu is associated with procreation and also with how seeds 
germinate, it is also how business[es] tupu: profitability, growing up or maturing. These things are 
all captured by the word tupu (personal communication 2009, male, age 60).  
The idea to have a trademark came out of the Tonga Tradeshows, an event held yearly in Tonga. 
One of the aims put forward by the trade show committee was to create a logo or an expression 
that would be a way of encouraging people to participate. In these trade shows the focus was on 
things made in or fashioned in Tonga, and to get Tongan people to think of the use of things, 
such as the natural environment, and to apply those things to the cultural environment. This 
would enable people to come up with products and things that could have an economic 
expression and provide livelihood and employment.  
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The use of the mark was intended to distinguish Tongan goods made in Tonga from others 
made abroad. In this sense, it makes Tupu`itonga not only a trademark, but also a geographical 
indication. It is a trademark because for goods to be able to bear the trademark Tupu`itonga, they 
must satisfy certain requirements and standards. It becomes a geographical indication when 
some claim that the use of a mark would help Tongan producers by distinguishing goods made 
in Tonga from goods in the Tongan tourist markets which were produced in Indonesia and 
China but are thought of as locally made (personal communication, Expert A 2009, male, age 
55).  
The idea of the Tupu`itonga trademark comes from the Tongan word tupu, which can mean made 
in Tonga or growing out of Tonga (personal communication 2009, male, age 60). What this 
means is that any item that was to be branded or imaged around Tonga would be part of this 
stable of goods known as the Tupu`itonga. The Tupu`itonga logo or trademark is represented by a 
small canoe. The canoe is meant to describe not only the term Tupu`itonga but it also shows 
where Tonga is located geographically. Expert B explains: 
It is a picture of a small canoe. The small canoe is surrounded by an oval shape where the picture 
is meant to depict Tonga as a small canoe or small island in an ocean, illustrating its smallness 
and remoteness. Tupu is about creation and expressions of creations. The `i extends the idea into 
the electronic era, as in cyber-net, cyber selling and cybertronic. Tupu`itonga therefore extends into 
the electronic age, alluding to Tonga’s participation in the electronic age (personal 
communication 2009, male, age 60).  
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Photograph 58: Tupu`itonga trademark 
 
  
Photograph 58 by Malia Talakai. At the bottom of the label is the trademark.  
 
The small canoe in a vast ocean encapsulates Tonga in the modern world. The same expert 
noted that the idea was that this trademark would be used to represent Tongan-made goods as a 
mark of authenticity, and as a mark of quality only applied to goods that met a special standard, 
or a mark of origin indicating goods are from Tonga. But rather than use the words ‘made in 
Tonga’ as widely used and well-known, the word Tupu`itonga was employed. Expert A (personal 
communication 2009, male, age 55) notes that: 
Just as the Tongan word tapu or taboo is well known internationally, we don’t use taboo but we 
use tapu because we are Tongans. Taboo does not give it a breadth of expression that tapu has. 
Tapu is one of the words that encapsulate many ideas. The idea was that if we used it in our 
packages Tupu`itonga will become known to everyone and recognised by everybody[,] part of the 
language of everybody especially in relation to things Tongan. We were thinking of people like 
the songwriters, punake or whatever, their expressions will be part of the Tupu`itonga. So 
Tupu`itonga was not only a trademark but it was also part of a movement, to try and go out to the 
world. I want to set up a company with a permanent 5 members of share-holders consisting of 
those who are approved to use trademark because they have met those standards. This way you 
would actually help to take ownership. 
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The trademark was intended to also be a symbol of corporate Tonga. For instance, in a place like 
Auckland, Expert B said a Tongan shop could be developed where it would only sell things that 
are authentically from Tonga. He said the idea was that it could extend to include things made by 
Tongans in Auckland with Tongan materials, but then labelling would have to be distinguished. 
This would be a shop or centre known as the distribution centre for Tongan things. The 
rationale stems from numerous experiences in Tonga with the failure of different marketing 
strategies internationally. But in Expert B’s view, a centralised distribution centre for all goods 
that bear the label Tupu`itonga will give goods originating from Tonga an international validity in 
relation to the idea of origin (ibid.).  
Expert B gave an example of a product he was involved with: coffee planted, produced and 
packaged in Tonga (illustrated in photograph 58). He said: 
I grew coffee, and the real coffee is our coffee. The idea of an origin shop and the idea is if we 
take this from Tonga we make it our most important assets because there is a need for organic 
coffee internationally. We are small [and] remote but if it is made one of our most important 
assets, it can be to our advantage. So instead of seeing our remoteness and smallness as an 
obstacle, we keep it simple. In terms of an origin shop, we only need to put about 5 or 6 around 
the world and if they became known and if they became a distribution centre, for mail order for 
example, we wouldn’t be able to stock them. Therefore, scarcity creates its own value. In an 
economic sense, we are never ever going to be commodity traders and nor should we be, 
commodity in the sense of producing raw material and quantity and so on, which will then be 
used and fashioned by other people. For example, the squash industry where we have a very low-
value high-bulk commodity going to a single market on a one-way trade, and that market is a very 
fickle one and centred around a very small time frame and requires huge amount of input from 
fertilisers, seeds and so forth which are sometimes high risks ecologically and so forth. 
All experts had convergent views that Tonga should never engage in such commodity trade, but 
instead should trade by using the talents of the population. Expert C (Personal Communication 
2009, female, age 45) noted: 
Some people will say we do not have a wealth of natural resources but for the size of our 
population it is plenty. Some people talk about fear of population[:] that is nonsense. Take coffee 
for example, coffee trade is about $2.00 US a kilo (beans), roasted and it is sold for ten times. I 
refuse to sell green beans to Australia and New Zealand. I would like to retain the value here, we 
do the roasting here and then if there was a Tongan Origin Shop would than send it there to be 
distributed. We don’t want the 2 dollars[,] we want to get the best value by us by-passing the 
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normal trading linkages, networks and distributions. Coffee is sold as a finished product. We 
have difficulty in selling it here in Tonga because we are on our own but what I am suggesting 
here is that we take anything and everything as long as it is Tongan. What I think is a good 
market in NZ is a Tongan telephone directory. Because every Tongan has a Tongan directory 
and we are able to by-pass the middle man. It is being suggested to me that if we are going to 
have something like an Origin Shop, why not have fute89 in the same way the market system 
works here in Tonga. It is important that we retain the real value of goods made in Tonga. To do 
that, we have to be careful and produce finished products that are good quality.  
Yet conversations I had with Tongan artists and members of local communities highlighted the 
lack of awareness of the Tupu`itonga trademark. This did not deter Tongans from agreeing on the 
significance of having a trademark to not only protect Tongan koloa tukufakaholo, but also to 
distinguish what is produced in Tonga from items produced elsewhere and often passed off as 
made in Tonga. However, only a few companies and artists in Tonga were using the Tupu`itonga 
trademark.  
Those who were currently using the trademark were directly linked to the movement leading to 
its registration. Trademark was identified by experts, artists and Tongans both in Tonga and 
abroad as providing protection of traditional cultural expressions. However, registration of 
trademark and the stringent requirements often associated with it were also identified as barriers. 
To get around these potential barriers and strict requirements, artists in Tonga advise each other 
on what to do, and in some cases use their own mark or their names to mark their work.  
 
5.6 Why should traditional cultural expressions be protected?  
The question of why traditional cultural expressions should be protected relates to traditional 
cultural expressions’ significance to Tongan people. Tongans argue that traditional cultural 
expressions should be protected because they are an expression of what makes Tongan people 
Tongan. In particular, traditional cultural expressions have a key function in providing a sense of 
national pride, cultural and ethnic identity, a sense of community and collectivism. The value and 
significance of traditional cultural expressions were not only emphasised by Tongans in Tonga, 
but were equally important to Tongans living in New Zealand. Tongans in both locations talked 
of traditional cultural expressions in relation to key Tongan concepts such as koloa tukufakaholo 
(cultural heritage), mata`ikoloa (treasure/valuable) and mahu`inga (valuable, significant or 
important).  
                                                          
89 Fute is a Tonganising of the English word feet, as used in measurement. It is used in Tonga to determine price per 
feet of measure at the local Talamahu Market. The same measurement rationales are also used in the flea markets. 
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Traditional cultural expressions or koloa tukufakaholo are discussed extensively in chapter 4, but 
will be discussed in relation to the question posed above. As Māhina (2003) noted, koloa 
tukufakaholo refer to Tongan cultural heritage, encompassing traditional knowledge and 
traditional cultural expressions that are tangible and intangible. Koloa tukufakaholo can be broken 
into three separate root words. They are: koloa, tuku and fakaholo. Treated on their own, the terms 
have many variable meanings and interpretations. For instance, the term koloa can generally mean 
valuables or treasures, or specifically to refer to the king’s teeth.90 In both meanings and use, the 
words imply importance, value and status, and encompass anything and everything that Tongan 
people consider meaningful and `eiki, or having social status. Koloa can include children, people, 
the ocean, land, language, values, practices, women’s production and men’s production or ngaue. 
The broad interpretation of koloa in the Tongan context is analogous to the Maori interpretation 
of the word taonga91 (Mead 1994a).  
Koloa is therefore broader than the interpretation and distinction made by Kaeppler in her 
references to koloa and ngāue (1990) in which she referred to koloa as the products of women’s 
work. In this regard, koloa is distinguished based on the gender of the producers. Women’s koloa 
include bark cloth, mats and baskets (more discussion on women’s production can be found in 
chapter 4). Tuku literally can mean stop, leave it alone or leave for someone else. Fakaholo 
consists of the prefix faka, which has no meaning on its own, and holo, which means a piece of 
bark cloth, or a verb meaning to dry,92 or it can refer to the presentation of koloa and ngāue 
associated with a wedding or birthday ceremony. In the third meaning of holo, the word is built 
around tauhi va or recreating and maintaining social spaces or relationships (Ka`ili 2008). If we 
combine faka and holo, this can mean genealogy or to drink something; these meanings indicate 
that genealogy has a significant place in Tongan culture and that Tongan culture is envisioned as 
fluid. Broadly speaking, koloa tukufakaholo incorporates people, land and culture. Culture is a way 
of life, and through social and cultural interaction, heritage is passed on and kept alive. 
The word mata`ikoloa can be broken into two root words, mata and koloa. Mata is translated as eye 
or face, and koloa as valuables or treasures. Mata`ikoloa therefore can be translated as tangible or 
intangible valuables which signify or identify Tongans. Mata`ikoloa is used to refer to children, 
family, land, values, practices, customs and traditions because they are priceless. Many argue that 
koloa tukufakaholo is a Tongan value, as value in Tongan culture takes into account both cultural 
                                                          
90 The hierarchy inherent in Tongan society is also reflected in Tongan language. The language used for the king 
differs from that used for the nobility, and the latter also differs from that used for the commoner class.  
91 The Maori word taonga means treasures. 
92 The act of drying is done with a piece of bark cloth. 
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and economic value and is inherent in many words such as mahu`inga and mata`ikoloa. The word 
mahu`inga comes from the root word mahu, which means plentiful, and the suffix `inga. Mahu`inga 
implies value of great importance or significance.  
The concept of mata has great significance in Tongan culture. Mata refers not only to the eyes 
and face: it can also refer to appearance and value. The head, face and eyes are considered 
delicate parts of the human body. Children in Tongan society are told early on that they are not 
to touch the heads or faces of their father or their mehikitangas (father’s sisters). This is a value 
that is also translated as possession in Tongan society and determines how value is produced, 
consumed and distributed. Chapter 3 discusses this in greater detail.  
The significance of mata is also used in Tongan society to refer to the way people look, their 
appearance or physical features. The term commonly used in Tonga is kupesi, as in the well-
known phrase “ko e kupesi pe `ene tamai/faee/kui”. This is translated to mean that your facial 
features are those of your father, mother or grandparents. In this sense, mata and kupesi are 
linked to family, genealogy, connection and relationships. The significance of mata in this context 
is used in other important Tongan expressions: “ko e mata pe ko e `o e family” or “ko e mata ena 
`emau ngāue”. The former means “you are the face of the family”. This is often used in reference 
to children or individuals in each family who carry significant role responsibilities by reminding 
them that they carry the family honour and must represent these values with great pride, 
diligence and responsibility. The latter expression is often used in the context of koloa 
tukufakaholo (cultural expressions), whether koloa (women’s production) or ngāue (men’s 
production). The expression highlights the value of the production, the giving away of the work 
produced, the relationship inherent in the transactions; it also means that what is given or 
offered is the best. This relates to the Tongan value and practice that when you give, you give the 
best of what you have. Also inherent in the later expression “ko e mata ena `emau ngāue” are 
genealogy, meaning and origin. For example, a tapa is normally produced by either a family, a 
kāinga or a village. The tapa is produced for a purpose, and cultural motifs used carry metaphors 
and meanings that relate to genealogy, relationship and origin.  
Tongans argue that traditional cultural expressions are an aspect and area of Tongan culture that 
should also be protected for economic as well as cultural reasons. This work has extensively 
discussed the significance of traditional cultural expressions for Tongan people culturally. 
However, an informant argued that traditional cultural expressions deserve close attention 
because these can be a source of livelihood for Tongans in Tonga and abroad (personal 
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communication 2008, female, age 40). Tongans in Auckland often refer to the use of Tongan 
kupesi (designs) by non-Tongans in Auckland, including foreign people who own shops that sell 
fabric, clothing and other products bearing Tongan designs and expressions. These shops are 
located in Otahuhu in the southern part of Auckland, where the largest population of Pacific 
islanders live. This population is among the poorest in the country, and some have argued their 
cultural heritage is being misappropriated, commercialised and sold back to them, even as they 
do not benefit from this trade (personal communication 2008, female, age 40).  
Concerns were raised in relation to the economic benefits from uses of traditional cultural 
expressions, as informants noted that those who benefit from the commercial exploitation of 
these expressions are non-Tongans. Tongans in New Zealand were more aware of not only the 
increasing commercial exploitation of traditional cultural expressions by non-Tongans, but also 
of the economic benefits that could be attained from them. During the many discussions I had 
with Tongans in the process of this research and in other forums, it was clear that better ways 
are needed to protect traditional cultural expressions of Tongan people. Some noted that this 
could include developing and formulating guidelines and protocols to compensate for 
weaknesses in intellectual property laws.  
When I arrived in Tonga to conduct initial interviews and conversations for my research, the 
feelings and general views of Tongan experts and other local people were that culture was not a 
priority for Tonga. They noted the absence of cultural policies, cultural protocols and guidelines 
to protect traditional cultural expressions. Some referred to existing research guidelines produced 
by the government in 2003 to manage and control research in Tonga. Consequently, some argue 
that these guidelines are not used for their original purpose, and noted an influx of foreign 
researchers arriving in Tonga without proper clearance. This is partly because the guidelines are 
very general and do not provide a clear direction for a body to be responsible for monitoring 
them. What is also absent from the guidelines, as I have discussed elsewhere, is reference to 
intellectual property issues and ownership in relation to research products or outputs.  
Several changes were noticeable on my return trips to Tonga in 2007, 2008 and 2009. Local 
people were more involved in the production of tapa, mats, arts and crafts not only for the 
tourist market, but also to cater for Tongan people living abroad. Women in Tonga were 
involved in exchange arrangements with women from Auckland, Sydney and San Francisco. I 
was able to attend several kātoanga (exchange) ceremonies between women in my village in Sopu 
and a group of women from Sydney. Women from Australia exchanged money and Western 
 206 
 
goods such as bedding for tapas and mats. These kātoanga between Tongan women in Tonga and 
those living in the diaspora shows the significance of traditional cultural expressions to Tongan 
people living abroad. Tongan tapa and mats continue to play a big part in Tongan birthdays, 
weddings and funerals overseas.  
More and more overseas-born Tongans are valuing Tongan things. The growth of the Auckland 
Secondary School’s ASB Bank Polynesian Festival, the Pasifika Festival and Style Pasifika testify 
to the growing value placed on Pacific culture and cultural heritage by Pacific people living in 
New Zealand. Increasing numbers of students with Tongan ancestry participate in the Auckland 
Secondary School Polynesian Festival each year. In 2011, Polynesian festivals were also held in 
other major New Zealand cities such Hamilton, Wellington and Christchurch. This trend is also 
growing worldwide in places such as Sydney and Canberra. The Pasifika Festival is a city-based 
festival held once a year to showcase dance, music, food and cultures of the Pacific. It started in 
Auckland but has spread to other major New Zealand cities. Style Pasifika is an annual fashion 
show of Pacific talents aimed at encouraging designers with Pacific heritage to use their heritage 
in their designs. 
The use of traditional cultural expressions in fashion has also become a trend in the diasporic 
communities. Photograph 59 shows bridesmaid gowns that mix Tongan tapa and non-Tongan 
material. 
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Photograph 59 
 
 
Photograph 59 is used with permission by Tessi Toluta`u, taken at a wedding in the United States. 
 
At the regional level, the significance of traditional cultural expressions for the Pacific is 
evidenced in the work of the Secretariat of the Pacific Communities (SPC). The SPC leads 
several projects looking at the protection of traditional knowledge and cultural expressions of 
Pacific islands as well as the potential economic benefits from these. The SPC works closely with 
other international organisations such as WIPO, the World Trade Organisation and UNESCO. 
These international organisations are instrumental in developing multilateral agreements on 
means of protecting traditional cultural expressions, their economic aspects and trade benefits.  
The UNESCO 2003 Convention for the Safeguarding of Intangible Cultural Heritage expressly 
recognises the significance of intangible cultural heritage. Preamble 2 states that “considering the 
importance of intangible cultural heritage as a mainspring of cultural diversity and a guarantee of 
sustainable development is underscored in the UNESCO Recommendation on the Safeguarding 
of Traditional Culture and Folklore of 1989, in the UNESCO Universal Declaration on Cultural 
Diversity of 2001, and in the Istanbul Declaration of 2002 adopted by the Third Round Table of 
Ministers of Culture”. Preamble 10 considers “the need to build greater awareness, especially 
among the younger generations, of the importance of intangible cultural heritage and of its 
safeguarding”.  
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The distinguishing aspects associated with intellectual property protection of intangible heritage 
on one hand and its preservation and safeguarding on the other reflect also the nature, scope and 
subject of the work on heritage conducted under the auspices of the World Intellectual Property 
Organisation and United Nations Educational, Scientific and Cultural Organization (UNESCO). 
Intellectual property protection of intangible heritage must be distinguished from the concept of 
preservation and safeguarding because the objectives of intellectual property protection differ 
from the objectives of preservation and safeguarding. For instance, the goal of intellectual 
property protection is to encourage creativity through granting exclusive rights to control and 
exploit the work in question. Protection in the scope of WIPO’s work means protection in the 
legal sense, which is associated with the protection of the results of creative intellectual activity 
from misappropriation and misuse. 
 
5.7 Whom should Tongan traditional cultural expressions be protected from? 
Tongans said traditional cultural expressions should be protected not only in Tonga but also 
overseas, because most felt that the commercialisation and appropriation of traditional cultural 
expressions were worse overseas than in Tonga. The most successful commercialisations and 
appropriations of traditional cultural expressions were noted to be mostly by non-Tongans 
operating commercially outside of Tonga. This included the mass production of fabric, carpets, 
cups, plates and wrapping papers which bear Tongan traditional designs and prints I referred to 
earlier.  
For example, a local businessman and owner of a small printing company in Tonga noted that 
his company received a letter from the Tongan government telling him to cease using the 
Tongan Coat of Arms (personal communication 2007, male, age 35). He noted that the 
government argued that he was infringing on government property. However, the Tongan 
businessman’s reply to the government was “If you stop us here in Tonga from using it, what 
will happen to other people who use it overseas?” There is clearly inconsistency in terms of 
enforcement, not only at the national level but also at the international level despite the TRIPS 
Agreement.  
Participants often discussed the scope of protection. Some argued that protection should be 
enforced in Tonga so that its effectiveness there can set a precedent worldwide. Others said 
traditional cultural expressions should also be protected abroad. Some said foreigners should be 
restricted from exploiting and misappropriating whatever they want from Tongan culture.  
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Overprotection using intellectual property laws was also identified as un-Tongan because artists 
need to balance protection of one person’s right and other Tongans’ right to also benefit from 
traditional knowledge or expressions. A local artist noted: 
There is a percentage that I should get before I can get copyright. For example, if I draw a man 
that someone else drew and I made [an] addition to it, it is still someone’s own creation. It is the 
same as writing a song and if the lyrics are more different than similar, then it is unreasonable to 
say that someone copied my song (personal communication 2008, male, age 33). 
While there have been some objections to copying of work and breaches of intellectual property 
rights, some have argued that it is the Tongan way to share and enable each other to survive and 
make a living. This also provided an exception to copying and breaching of what could be an 
individual’s right provided by the copyright law. However, there was a clear consensus that 
Tongan people should benefit from traditional knowledge and traditional cultural expressions 
that belong to Tonga. 
The idea of enforcing intellectual property laws rigorously in Tonga provoked mixed reactions 
from local people. This is because works of art are produced for a specific market, usually the 
tourist market. This determines what every producer will make and design to satisfy tourist tastes 
and markets, leaving fewer options for creativity and diversity. Other Tongans spoke about their 
legal rights, in particular those that pertain to copyright. Artists in Tonga said others at both local 
and international levels were copying their work. The sense in Tonga was that when people 
copied each other’s work, it was more tolerable for small local producers to do so. While many 
thought copying by local Tongan producers was all right, this was certainly not the case for 
foreigners who were making money from something local people could get a source of 
livelihood and income from.  
 
5.8 What is fair and feasible to protect? 
This question was posed to gain an understanding of what Tongans see as fair to share with 
Tongans and with others, and what is feasible to protect. The discussion on what is fair to share 
relates to the question of ownership discussed in chapter 4. When the question of ownership was 
posed, Tongans distinguished between ownership of traditional and contemporary cultural 
expressions. The rationales provided above in relation to the distinction between what is 
traditional and what is contemporary also apply here, as the distinctions are matters of time and 
space.  
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Traditional cultural expressions include kupesi (designs), lalava (lashing), language, dance, poetry, 
medicinal knowledge and practices. Contemporary Tongan cultural expressions are new 
creations, knowledge or inventions produced from and/or derived from traditional Tongan 
cultural expressions. Take kupesi or traditional Tongan designs, for example. Tokelau Feletoa, 
Manulua, Amoamokofe and Matahihifi are among the designs that Tongans refer to as traditional 
kupesi. Contemporary kupesi can be a fusion of Tongan, Samoan and Maori motifs. Another 
example would be lalava or lashing. Traditionally, lashing of tapa tablets, houses or boats was 
done with sinnets made from coconut husk. In contemporary situations, the coconut sinnet has 
been replaced with new materials such as wool and steel.  
The two examples above are from actual scenarios collected from fieldwork I conducted; I have 
referred to those examples in more detail in chapters 4 and 5. When ownership was discussed in 
chapter 5, participants thought all Tongans had a right to use traditional cultural expressions. 
The right to cultural use of a design also extended to the right to exploit it commercially. The 
distinction between cultural use and non-cultural use was described in reference to different 
contexts, such as the cultural use of a song versus its commercial use. Accordingly, Houmale`eia 
(personal communication 2007, female, age 45) noted that:  
When asked about a song and if you stole someone’s song, say Tu`imala’s song for example, I 
can say I too used it in a cultural way, and if I got malie out of it then that is fine… that is cultural 
use. But if I turn around and use that song to burn a lot of CDs and sell them to get a profit for 
myself, then that is wrong. Why? Because you have introduced the money aspect of the profit: I 
used someone else’s work to make a profit.  
It was clear also that monopolising use through assertion of intellectual property rights to 
exclude other Tongans from use was not a Tongan practice and was not acceptable. However, in 
some cases participants said it would be all right for Tongans to use the intellectual property of 
others. In the case of new work created from traditional expressions in the area of lalava by 
Tongan artist Filipe Tohi, a 45-year-old female informant said that Filipe is entitled to use 
intellectual property law and copyright to protect his work. However, she suggested that use of 
intellectual property law here is aimed at preventing non-Tongans from using the work rather 
than preventing Tongans from using it. However, this remains a contentious area.  
Similar suggestions were made concerning protection of work by Tongan composers such as 
Queen Salote, Tuimala Kaho and Nausaimone. Participants noted that some of their songs have 
been mass produced by individuals and businesses alike, some for cultural use and some for 
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profit. Tongan radio stations and Tongan individuals play songs of these composers with no 
royalty payments or acknowledgements. Some argue that this is overusing the good will of 
cultural use and has resulted in misappropriation. In this case, Maile noted that “they should use 
IP law to protect their rights” (personal communication 2006, female, age 38). She further notes 
that such composer should “use copyright or performers rights. The story behind the songs 
should also be recorded and taken into account and consideration when dealing with intellectual 
property.”  
Words of caution were put forward by some participants against turning everything into a legal 
battle between cultural use and intellectual property law. Muifonua noted that:  
I think we should be very careful because we do not want a mechanism of overprotection 
because you will just turn the whole thing into a legalistic battle of who owns what and so on. … 
If you want to preserve culture, you preserve it by what you are and so on … and if you are 
Tongan, then that’s what you are, and if you want to go and pay some money to the office down 
in New Market … to say that this is the way to do faikava … this is how they do it and I am 
going to register it, then as long as you don’t prevent other Tongans from being able to use 
faikava again either in a cultural way or economic way (personal communication 2009, male, age 
40).  
The right to use both culturally and economically described earlier in this section did not extend 
to foreigners. In fact, participants were referring to some cases where foreigners would come to 
Tonga and use traditional cultural expressions and sell these back to Tongans in Tonga and also 
abroad. Some noted that some foreigners also come to Tonga and take ideas and cultural 
expressions to create marketable commodities overseas and sell them as if they were produced in 
Tonga. This was clearly an area participants felt uncomfortable with and expressed concerns 
about. The government is seen as having a significant role in preventing foreigners from taking 
whatever they want away with them and exploiting it overseas. But as noted earlier, the 
government’s enforcement powers are lacking in this area. 
Comparisons were also made between sharing and stealing. As Suliana noted (personal 
communication 2010, female, age 45): 
I think there is a difference between sharing your culture with someone and someone just 
coming into your culture and taking something without asking for permission. Sharing is about 
reciprocity and not only about the interest of one person. When someone comes into your 
culture and takes something without asking permission for it, that is stealing. When one person 
 212 
 
takes something and prevents others from using it, then that is not in the spirit of sharing. For 
instance, if there is a song on the radio, that song comes with a long history. Tongan song has 
history and stories behind it; the song tells stories about families, villages or heritage sites which 
have significance.  
Others asked whether Tongans are safeguarding and protecting against other Tongans or against 
outsiders. Fisimanu (personal communication 2009, male, age 50) noted that: 
The outside brings the technology such as the Chinese but they take our stuff and use it on 
materials, cups, wrapping paper and so forth. So what is left to be commercialised? Maybe next 
will be our faiva. The difficulties there is when you do open the doors in your culture to other 
cultures … it may find a capitalistic money-making venture as being free for all … then it will be 
hard to stop that … and even if you were to patent that … then it will only be to the benefit of 
those royals and won’t be to common people.  
However, participants agreed that Tongan traditional cultural expressions need to be protected 
both in Tonga and abroad. 
 
5.9 Who can protect Tongan traditional cultural expressions? 
Regarding who can protect Tongan traditional cultural expressions, speakers agreed that every 
Tongan person has a role to play in maintaining and protecting these expressions, particularly 
Tongan researchers and students both in Tonga and abroad. These groups could be encouraged 
by incorporating Tongan culture into school curriculum. At the time of this research, there were 
no formal policies on curriculum development that address the formal incorporation of Tongan 
culture at all levels of education. Normally Tongan language and culture are taught as separate 
subjects with no linkages to other areas such as science and technology. However, the Minister 
of Education, Women and Culture recently started mainstreaming culture by incorporating it 
into other areas of the curriculum.  
Families, villages and churches were also identified as having significant roles to play. Tongan 
artists were noted as playing key roles in the reproduction and protection of traditional cultural 
expressions, both in Tonga and abroad. Local organisations and NGOs were identified as 
playing important roles as well; these include the Tonga Association of Handicrafts, Langafonua 
`a Fafine Tonga (Women’s Committee) and Tonga Cultural Centre.  
The Tonga Traditions Committee (TTC) was identified as an important entity that could 
facilitate protection of traditional cultural expressions as well as issuing access, granting 
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permission to use and monitoring such use. This group was also seen as important in terms of 
allocating and distributing benefits from commercial exploitation and marketing of traditional 
cultural expressions.  
The government was identified as having a key role to play, particularly in ensuring that there are 
cultural policies and legal mechanisms in place to complement each other where there are gaps. 
The Ministry of Labour and Commerce, Ministry of Tourism and the Intellectual Property Unit 
were referred to as instrumental in protection and enabling opportunities for development. The 
government could also ensure that traditional cultural expressions are mapped and recorded in a 
national database or inventory.  
This aspect of recording featured prominently in the discussions. Some argue that it is important 
that traditional cultural expressions are recorded by Tongans and that Tongans are known as 
authorities on Tongan knowledge and culture (personal communication with Expert B 2009, 
male, age 60). These tasks should include the kau tufunga, matapule, Tongan scholars and leaders. 
These Tongan authorities would also assume the role of recording traditional cultural 
expressions and ensuring their proper transmission to not only Tongans but also others who are 
interested in learning about Tongan culture.  
Written records were posed as an important medium for the revival, maintenance and 
transmission of Tongan knowledge and culture. This of course differs from cultures such as 
Tonga’s that are orally transmitted. The concept of tala tukufakaholo, as noted by several 
participants, encapsulates not only the oral transmission of culture and cultural knowledge but 
the ways in which they are passed on from one generation to another. As Savieti noted, the 
recording of Tongan culture should have been done many years ago, but as an orally transmitted 
culture it differs from Western cultures that emphasise written records and evidence (personal 
communication 2009, female, age 29).  
Tonga’s Intellectual Property Office is part of the Ministry of Labour, Commerce and Industry, 
and deals with all intellectual property registration, complaints and public awareness initiatives. 
Some have argued that the Intellectual Property Office has an important role and function in 
Tonga, especially in terms of legal protection of traditional cultural expressions. In recent years 
this office has received complaints regarding breach of intellectual property rights from Tongans 
as well as from foreign individuals and companies, yet although some of the complaints were 
raised in parliament, nothing really came of these. The issues remain that there are limitations in 
and lack of enforcement of intellectual property laws, that culture is not taken seriously, that 
 214 
 
public awareness is limited, and that cultural and legal work and policies on the interface between 
cultural preservation and legal protection and their link to the market are insufficient.  
Finally, some noted that the Tongan communities overseas have key roles in protecting 
traditional cultural expressions abroad. This could be facilitated through closer relationships 
between Tongans overseas and Tonga. Some participants urged setting up an Advisory 
Committee abroad to work closely with the Traditions Committee and NGOs both in Tonga 
and abroad. These groups play key roles in safeguarding and protection as well as in raising 
awareness of the significance of traditional cultural expressions among future generation of 
Tongans. 
 
5.10 Challenges facing the protection of Tongan traditional cultural expressions 
One of the challenges identified earlier is that the public’s knowledge of intellectual property and 
of the existence of intellectual property laws is limited. While the majority of the public are 
unaware, a small number of artists, government officials and business people are aware of its 
existence. However, knowledge of its existence does not mean people are using intellectual 
property laws to protect their rights. People in Tonga are still complaining that the laws are still 
not enforced to protect their rights. Tongans in both Tonga and in New Zealand complained 
that they see Tongan designs being printed on things such as fabrics, carpets, cups, plates, 
postcards and wrapping paper.  
Lack of awareness and understanding of intellectual property laws at all levels remains a 
challenge in Tonga and among Tongan artists abroad. This means that while some in the 
government, business and enterprise sectors have some awareness and understanding of 
intellectual property laws, the majority of those on in the community do not. This reflects the 
need to have more radio programmes, workshops and public outreach programmes and 
initiatives at a more local level. The current situation in Tonga is that only those interested in 
intellectual property laws go out of their way to learn more about them. Some have noted that 
the introduction of monetary values attached to culture and expressions of culture has changed 
the local mode of operation. Prior to this, the mode of operation was that anyone could use 
someone’s design or pattern.  
Some participants said Tongan culture was starting to disappear and a sense of authenticity was 
fading. Concerns were also raised in relation to island-to-island borrowing and appropriation of 
some cultural expressions. This borrowing is not new, as Hau`ofa (2008) has argued, as Pacific 
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islanders have borrowed from each other for hundreds of years. But in spite of this borrowing 
between Pacific island cultures in the past and even now, there are several distinctive motifs that 
are widely known around the Pacific as Tongan, Fijian or Samoan. Today the influence of 
borrowing from one Pacific island to another is obvious, and new work have been created out of 
this process of borrowing.  
A Tongan artist, Vilisoni, noted an example of borrowing (personal communication 2009, male, 
age 29): he had taken a design from Fiji of an eagle (Ikale Tahi) and rearranged it to make it his. 
The influence of the tourist industry on Tongan creations and performance was identified as a 
challenge to maintaining a sense of authenticity or Tongan-ness. References were made to 
floorshows that are run as part of tourist attractions in Tonga. For instance, at the National 
Cultural Centre and at Liku`alofa Beach Resort, traditional Tongan performances are part of a 
package for the tourist industry. This package includes a Tongan-style dinner with entertainment. 
Some have argued that the entertainment provided by some of these places consists of a mixture 
of not only Tongan performances but increasingly includes a blend of performances from other 
Pacific islands. One participant noted that “tourists are not interested in the meaning of the haka 
or the actions, but rather in the elegance of the performance” (personal communication 2009, 
female, age 26).  
In Tonga, there are fears that an influx of Chinese immigrants could pose consequences for local 
businesses by exploiting traditional cultural expressions. A visit to the main island of Tonga 
reveals that about 80% of the shops are owned, managed and operated by Chinese. Tongans fear 
the Chinese will not only take over the corner shops but they will also take other things, such as 
traditional cultural expressions. This hinges on the fact that Tonga does not have mechanisms to 
prevent this from happening. References are often made to the exploitation and appropriation of 
traditional Tongan patterns and designs by Chinese and Indian clothing companies when 
patterns and designs traditional to Tonga are printed on fabric materials, t-shirts, plates, coffee 
mugs and so forth.  
Copying is also a growing challenge in Tonga because it is a very well-established practice. Some 
claim that this comes from a culture of sharing which over time has continued despite changes in 
the values associated with it. While the ethic of sharing comes from a culture of sharing, new 
monetary value often results in exclusion of others. Copying therefore remains a big challenge 
for Tonga mainly because this practice continues despite copyright law. Those with awareness of 
copyright law have not had positive experiences with it. Some argue that it not easy to use and is 
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complicated, although the rights provided are automatic and do not require registration. This 
complexity adds the difficulty of having to find affordable legal advice when rights are violated.  
Another challenge identified is the limitations of the intellectual property laws in dealing with 
group rights. For instance, Tonga does not allow registration of collective marks, but it allows 
registration of certification marks. Anyone can use a certification mark as long as they satisfy 
certain conditions. However, no certification marks have been registered in Tonga and 
consequently collective marks are not allowed because of issues surrounding group ownership.  
Tonga’s WTO membership requires it to incorporate the TRIPS Agreement and other 
requirements in domestic legislation. This includes a major review and update of its trade and 
intellectual property legislation. The existence of key intellectual property legislation in Tonga 
does not mean this is enforced. Tongans have brought this to my attention not only during the 
time I was in Tonga to conduct my fieldwork, but more so in recent trips to the Kingdom. One 
participant argued that the current intellectual property legislation does not work mainly because 
it is not enforced (personal communication with Expert C 2009, female, age 45).  
The current situation in Tonga is that breaches of intellectual property rights are not recognized 
until someone takes it to court – yet such matters are usually resolved outside of court. This has 
been a common practice in Tonga noted by local lawyers, artists and government officials. 
Consequently, recorded intellectual property rights cases are very limited. 
Cultural institutions and organisations in Tonga include several museums, a cultural centre and 
several groups. The Tonga Cultural Centre has focused on the preservation of Tongan culture 
(Talakai 2011), yet one of the weaknesses associated with the cultural centre and museums in 
Tonga is residents’ lack of interest in visiting museums. During my first visit to the Cultural 
Centre and the Tonga Cultural Centre museum in 2007, both places were in extreme disrepair. 
Only tourists visited, as local people showed little interest in visiting the museums. Similarly, the 
Cultural Centre catered more for tourists than for local people. The majority of local Tongans 
would only visit the Cultural Centre to enjoy performances and local food, or if they are taken 
there by overseas relatives visiting Tonga.  
A lack of funding to maintain cultural institutions in Tongan is accompanied by lack of technical 
expertise, advice and technology. One expert details these challenges (personal communication 
Expert D 2008, female, age 47):  
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We have the facility but not the equipment. We have historical photographs, the gown the queen 
wore in the inaugural crowning of Queen Elizabeth; tui malila (Queen Salote’s pet turtle) is there 
and there are more stuff still with the Toloa museum and it is hard for us to get it back because it 
has to go through the church council … we are lacking proper equipment for the museum;; [it is] 
too expensive and we can’t afford it. With regards to traditional Tongan dances and so forth, we 
host classes for 5-7 years old and 8-11. This coincides with what the Ministry of Education is 
running and calling the Tonga Day. 
And indeed the Ministry of Education has created a national Tonga Day which is also marked 
internationally in other Tongan communities in New Zealand, Australia, USA, UK and Europe. 
Tonga Day in the Kingdom falls on June 3, and primary schools participate in competitions such 
as cultural performances, singing and speeches. This is a big day for all primary schools, and this 
annual event has been praised as a way forward in the preservation and maintenance of Tongan 
culture.  
However, as noted earlier a challenge in relation to culture and the cultural sector is that it is not 
a priority in Tonga. As Laupokivaha noted, “People are only interested in things that will give 
them money” (personal communication 2010, female, age 25). Economic forces set the priorities 
not only for government but also for people, and this is a reason why culture is not taken 
seriously or protected in Tonga: because there is little monetary value associated with it. Its 
potential has yet to be realised by the local population, but to be able to realise its full potential, 
the means of implementation must also be available. 
 
5.11 Conclusion 
This chapter highlights the complexities of the issues surrounding legal protection of traditional 
cultural expressions in Tonga. New technologies have enabled unprecedented uses of cultural 
heritage witnessed today in every part of the world. While some of this technological change is 
positive, some features have negative effects. These effects increase the urgency of safeguarding 
and protecting traditional cultural heritage because creativity and innovation are key ingredients 
of sustainable economic development. 
In tracing the evolution and development of cultural heritage, we see a shift from looking at the 
tangible aspects of cultural heritage toward inclusion of intangible aspects. Although this 
distinction may be superficial in cultures such as Tonga, it nevertheless has been adopted for 
organisational purposes in some areas. This also relates to distinctions between cultural policies 
for safeguarding and legal means of protection: while UNESCO deals with the former, WIPO 
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focuses on the latter. It is clearly vital that UNESCO and WIPO’s work are taken as 
complementary rather than treated as opposing approaches. 
Defining concepts and meanings also forms a significant part of understanding the development 
of intellectual and cultural property law. Some are seen from a Western angle, as represented 
through the introduction and adoption of forms of government and laws. Non-Western cultural 
perspectives and approaches may employ Western terminology adapted to either replace the 
local concepts and meanings or exist alongside them. This is usually because of the non-existence 
of introduced concepts and meanings, which in some cases are redefined to make new meanings. 
In Tonga, the introduction of the English Torrens system of land tenure provides examples that 
parallel intellectual property protections. For instance, Tonga’s land system before the 
introduction of the Torrens system centred on the kāinga or extended family. There were no 
questions concerning land ownership as everyone had access to land that was under the 
guardianship of the `ulumotu`a or head of the extended family. This all changed when the new 
system introduced land ownership and exclusive rights to land.  
The issues raised here relating to intellectual property are quite similar. The concept of 
protection understood in a legal sense differs drastically from the concepts of tapu and malu`i 
understood in the Tongan context and discussed in this chapter. The dialectics between culture 
and law have added to confusion among most Tongan people who have no legal background to 
understand what the law allows in terms of intellectual property use. However, in spite of this 
lack of awareness and knowledge on the legal mechanics of intellectual property, Tongans have 
concepts of right and wrong in this area relating to their cultural socialisation, including their 
moral duties to each other as Tongans.  
These moral duties were highlighted by some of my participants, including knowing when and 
what to protect, and when and what is appropriate to share. I have shown that Tongans have 
their own rationales about how they see protection, who they want protection to be enforced 
against, and what they want to share with Tongans only and with foreigners. In this context, 
there is a clear distinction between what constitutes cultural use and non-cultural use. This 
provides a starting point in understanding what Tongans consider as to what can be shared and 
what can be protected.  
The legal means to protect traditional cultural expressions are limited at both domestic and 
international levels, and these limitations must be addressed by other means. Whether these may 
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be cultural policies, protocols or guidelines, it is important that these be dealt with at both levels. 
It is at the international level that the greatest difficulties exist in protecting traditional cultural 
expressions from misappropriation and commercialisation. 
Most importantly, Tonga must develop cultural policies within all sectors at the national level. 
The nation must also examine its current laws and enforce them, because many people are not 
aware of them. Awareness can be increased through programmes, workshops, training and 
media avenues such as radio and television. This awareness enhances links between cultural 
heritage, national pride and national identity, and their potential to provide sustained economic 
development and opportunities for the people of Tonga. 
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Chapter 6 
National, regional and international mechanisms for the protection of Tongan traditional 
cultural expressions  
 
6.1 Introduction 
This chapter will discuss national, regional and international mechanisms available for the 
protection of Tongan traditional cultural expressions. Discussion will focus on both cultural and 
legal mechanisms available at these levels as well as their strengths and weaknesses. In taking this 
approach, threads of the discussions provided in previous chapters will be woven into this 
chapter.  
As outlined in the introduction, this thesis takes into account both the legal and cultural 
protection of traditional cultural expressions, so protective approaches must be interdisciplinary 
and integrated. This could mean a combination of both cultural and legal means with new 
intellectual property or intellectual property-like rights.  
I make a distinction here between legal and cultural aspects of protection. Legal protection deals 
with intellectual property protection and cultural protection deals with preservation, safeguarding 
and protection within a cultural heritage context. I made the same distinction in chapter 4 by 
discussing cultural and legal ownership, and in chapter 5, discussing differences between cultural 
and legal protection and the scope of work that UNESCO and WIPO deal with.  
The distinctions are clear when we take copyright as an example in the context of intellectual 
property, and compare that to preservation and safeguarding in the context of cultural heritage. 
For instance, while the goal of copyright is to encourage the creation of new work and to enable 
authors to control public dissemination of their work, it also protects original work that is literary 
and artistic, and prevents its abuse in several ways. In contrast, preservation and safeguarding, in 
the context of cultural heritage, refer to the identification, documentation, transmission, 
revitalization and promotion of heritage to ensure its maintenance or viability. 
The legal mechanisms discussed in this chapter refer to intellectual property laws and sui generis 
model laws that are available in Tonga, in the Pacific region and internationally. The cultural 
mechanisms for protection include cultural protocols, guidelines and practices that are available 
in the region and internationally. The distinction between intellectual property protection and 
cultural heritage protection provides key rationales in terms of supporting the thesis statement 
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‘that both legal and cultural mechanisms or means should be used to protect Tongan traditional 
cultural expressions’. 
 
6.2 Cultural policies, protocols and guidelines in Tonga  
In terms of cultural policies, protocols, guidelines and means to protect traditional cultural 
expressions, cultural institutions and specialists play important roles in collecting and interpreting 
culture and heritage materials. Cultural institutions and specialists face new challenges in their 
work, not only in day-to-day practices but also in terms of the laws and policies which affect 
their work and their relationships with people and communities whose cultural heritage they are 
collecting, interpreting and disseminating (Talakai 2007, 2011).  
The roles of institutions responsible for collecting cultural heritage materials are to gather or 
bring together diverse sources of texts, sounds, images and artefacts. Such materials and 
information is useful in interpreting these cultures, and they provide a means to understand 
communities and make their cultures accessible to future generations. However, the widespread 
distribution and availability of cultural materials, cultural knowledge and cultural expressions also 
open up the possibilities for misappropriation and commercialisation (Talakai 2007, 2011).  
Cultural institutions have experienced many changes as a result of new challenges and 
technologies, as well as new policies and laws. These challenges include the use of digitization 
and the introduction of intellectual property law. The digital world is influencing information 
formats and has certainly changed the way information is collected, stored, displayed and 
distributed. This presents collecting institutions with challenges as to what information in the old 
formats will be taken forward to the future in new formats. It also poses challenges in terms of 
relationships with the communities they are involved with. 
It is the very nature of cultural heritage collection, interpretation and public dissemination by 
cultural institutions that has raised many concerns for owners or holders of indigenous cultural 
heritage (Talakai 2007, 2011). Concerns relating to intellectual property issues involve the 
inability of current intellectual property laws to protect cultural heritage from being 
commercialized, exploited and used inappropriately by others who are not from the community, 
or who are not regarded by customary laws as the custodians of the heritage. Additionally, 
concerns have been raised by indigenous and traditional communities that the activities of 
cultural institutions and specialists can sometimes inadvertently undermine their rights and 
interests (Talakai 2007, 2011). For example, recording, digitizing and disseminating a traditional 
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song or design, although valuable for preservation and promotional purposes, can also make 
these vulnerable to misappropriation and misuse, especially in a digital world.  
These concerns are heightened in the case of culturally sensitive materials. In Australia, Janke’s 
1998 report Our Culture, Our Future recommends that archives legislation should be amended to 
address issues of access, identification, preservation, use, control and copying of indigenous 
cultural material. However, widespread concerns and complaints (see also Janke 1998) by 
indigenous groups and individuals about the roles of cultural institutions and cultural experts 
have also made institutions and experts more aware of these issues.  
In 2005 and 2006 I conducted research for WIPO’s Cultural Heritage Project, and thereafter for 
this dissertation. Material and findings from the Tonga part of the study, entitled Intellectual 
Property and Safeguarding Cultural heritage: A Survey of Practices and Protocols in the South 
Pacific (Talakai 2007), will also be used in this chapter. Similarly, I will refer to material from 
‘Intellectual Property Issues and Challenges Faced by Cultural Institutions in Tonga’ (Talakai 
2011). These works collected information about cultural institutions in Tonga and how each 
institution deals with questions of access, ownership and control. These issues relating to 
intellectual property have helped identify gaps in terms of cultural policies, guidelines and 
protocols available in Tonga. 
In Tonga, the Prime Minister’s office is responsible for developing and implementing cultural 
policies at the governmental level. Other relevant ministries, institutions and organisations 
include the Ministry of Education, Culture, Youth and Sports; the Tonga National Centre; the 
Tonga Traditions Committee; and Langafonua `a Fafine Tonga (the Women’s Tradition and 
Development Committee). These are important organisations in the area of cultural preservation 
and promotion. For instance, the Langafonua `a Fafine Tonga is responsible for development, 
promotion and preservation of traditional cultural knowledge and expressions produced by 
women. The Tonga Traditions Committee is responsible for surveying, collecting, interpreting 
and researching cultural heritage (Talakai 2007).  
There are two museums in Tonga: the Tupou College Museum and the Tonga National 
Museum, which is part of the National Cultural Centre. The Tupou College Museum was 
founded as a school museum and has been converted into a national museum (Talakai 2007). Its 
collections reflect the history of Tonga and the occupations of early settlers. It also has a wide 
range of art works, which include historical items such as carvings, tapa designs, coconut 
ornaments, spears, clubs and other items used by warriors in tribal conflicts and wars as well as 
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contemporary handicrafts and art works (Talakai 2007). At the time of this study this museum 
had no guidelines, protocols, codes of ethics or specific policies relevant to larger cultural 
preservation issues.  
The Tonga National Museum is part of the National Centre that was established in 1998 by 
Princess Pilolevu as a gift to her father, the late King Taufa’ahau Tupou IV, for his 80th birthday 
(Talakai 2007). Its collection includes traditional and contemporary objects. The National Centre 
also displays cooking, weaving, dance and performances. The display of culture in this way fits 
perfectly with the concept of museums without walls. The display is what Tongan people 
understand heritage to be: part of their daily lives and not something they have to visit a building 
or an institution to see.  
As with the Tupou College Museum, there are also no guidelines, codes of ethics, protocols or 
polices at this museum. This basically means that any visitors to the museum can take 
photographs, touch objects and even copy sketches of objects. These are actions are of course 
prohibited in most museums and art galleries. 
In 2010, the Tonga Cultural Centre was leased to a local Tongan businessman. This was a private 
agreement and no clear information was provided as to how the new manager of the Cultural 
Centre would deal with the museum. However, a return trip to Tonga and to the museum in 
2010 showed me that the museum is far from responding to the issues and challenges identified 
here.  
Tonga’s document collections include the Royal Archive and Library, the Catholic Diocesan 
Archive and the library of the University of the South Pacific. The Royal Palace Archive and 
Library were established in 1954 to collect and preserve materials relating to oral and other 
history, culture, and heritage (Talakai 2007). The Royal Palace Archive and Library’s collections 
consist of correspondence, regulations, laws, parliamentary debates, land and title disputes, 
partial church correspondence, and a small amount of maps, plans, photographs, films, 
microfilms and recordings of oral traditions. It has a manual filling system (ibid.).  
In order to access the Royal Palace Archive and Library, researchers and others must apply in 
advance. There are also certain requirements to comply with before research can be carried out 
in Tonga; these include the obligation to provide two copies of the completed research to the 
Prime Minister’s Office (see Talakai 2007). This requirement in terms of research has also been 
adopted in the Tongan Research Guidelines established in 2003, and is discussed below. The 
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Office’s central registry system keeps records of all research conducted in Tonga, indicating the 
identity of the researcher or organization (ibid.). Public access to research files is available by 
appointment. However, no formal codes of ethics, conditions for use, provision for agreements 
or the like are in place.  
The materials in the Catholic collection consist of correspondence, reports and exchanges 
between church leaders in the Pacific and their religious superiors (Talakai 2007). These materials 
are mainly written in French. The archive also requires certain conditions to be met before 
permission for access is granted. However, the archives are off-limits to the general public. Only 
individuals conducting scholarly research are granted access, and they are forbidden from 
publishing quotations without permission from any documents which are less than 50 years old 
and not of a public character (Talakai 2007). Special authorization needs to be sought from the 
Oceania Marist Province Archives in order to publish items such as diaries and whole sets of 
correspondence (ibid.). 
There is currently no public library in Tonga; most libraries are attached to government 
departments which are closed to the public or are attached to schools and used only by their 
students. Among these is the University of the South Pacific Centre Library, an academic 
collection that includes books, periodicals, meeting reports, studies, photographs, reference 
documents, theses, Tongan musical cassettes, textbooks and annual reports from 1985 to 1993 
(Talakai 2007). Although this library provides access to high school students and the general 
public, it has restricted borrowing to students of the Training College only (ibid.). No formal 
guidelines, terms or condition of use, protocols or agreement forms were found, apart from 
general library rules and conditions. 
Research is an area that has been identified by Tongans as needing strict guidelines and 
monitoring. Some had argued that for years the Tongan government has failed to monitor the 
inflow of researchers and the outflow of information collected, particularly by foreign 
researchers. Consequently, in 2003 the government produced the Tonga Research Conditions 
(see also Talakai 2007). These Research Conditions are directly issued by the Prime Minister's 
Office in Nuku'alofa, and require: 
i. A detailed description of the proposed research project that is endorsed by the Head of 
Faculty of the university or institution concerned 
ii. Evidence of financial support or funding arrangements for research in Tonga 
iii. A statement supporting the research from the institution’s Head of Faculty 
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iv. Proposed starting and finishing dates for the project 
v. A written and signed statement of willingness to submit two completed copies of research 
results to the Prime Minister's Office free of charge 
vi. A deposit of US$ 1000 to be made before the commencement of any research work. The 
deposit will be reimbursed on submission of two completed copies to the Prime Minister's 
Office 
vii. Evidence of medical fitness to carry out research work 
viii. Evidence of return ticket to one's own country. 
The research guidelines are generic, and remain silent on issues of intellectual property in relation 
to research, research findings and research outputs.  
In my work conducted in cultural institutions and with cultural specialists in Tonga, general 
issues relating to intellectual property were also noted; this collection of data has helped to 
identify gaps in terms of cultural policies, guidelines and protocols in Tonga. As noted, Princess 
Pilolevu established the Tongan National Museum (TNM) in 1998 as a gift for her father, the 
late King Tupou IV. The museum collects mostly material culture but has some manuscripts and 
photographs of unknown people saved in CD-ROM format. Its collections are mainly of 
Tongan origin with some material occasionally loaned from the other Pacific islands such as Fiji 
and Samoa. The other aspects of intangible culture are the actual performances and displays that 
take place at the Cultural Centre and museum. Most of the items in the TNM are loaned93 from 
the collection of the Tupou College Museum (TCM) established by Methodist missionaries.  
The TNM was founded as a gift to the late king of Tonga and to collect, promote and preserve 
Tongan material culture that its organizers hoped would be returned from foreign museums. 
This proved to be a problem for Tonga, because the TNM did not have the right facilities to 
house these materials. Most of the funding at the initial stage was provided by Princess Pilolevu 
with voluntary donations from elsewhere. The museum has no digital collections, except for 
some materials which have been scanned and put onto CD-ROMs. There are no formal or 
established systems used in the museum except for bits and pieces of information on the displays 
that say something about the name of the object, information about the donor and where it 
came from. 
                                                          
93 The term ‘loaned’ here means the materials are being borrowed by other institutions; this is the term used by 
museums and is also used in this work. 
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In relation to access, ownership and control, the TNM deals with researchers in a very limited 
capacity. It does not operate with any formal protocols, guidelines or code of ethics. On very 
rare occasions the museum will deal directly with the community to identify the origin of objects 
or to identify owners of objects, mainly because the princess owns the museum and much of the 
collection is either directly or indirectly on loan. However, the museum is only accessed by a very 
small part of the population. This relates to the concept of a museum being new to Tongan 
people. The most frequent visitors to the TNM are tourists, researchers, teachers and students. 
There are no strict rules for visitors visiting the museum. Visitors can take photographs and are 
free to use these images for whatever purpose they wish. There are no agreement forms nor 
messages informing visitors about conditions and limitations.  
On specific questions about intellectual property, there are several intellectual property issues 
that are not fully addressed. The tension between the TNM and Tupou College Museum 
highlights issues relating to intellectual property, such as ownership of some of Tupou College’s 
photographic materials that the TNM has in its collection. The process relating to photographic 
images on display at the TNM is that permission for reproduction must come from Tupou 
College Museum instead of the TNM. It is not clear whether intellectual property options and 
issues form part of the TNM’s visions, future plans and objectives, but intellectual property 
guidelines would certainly help the TNM and other Tongan cultural institutions. The museum 
staff indicated that Tonga is in an early stage of development and that basic structures need to be 
implemented to clearly address intellectual property issues that arise out of everyday museum 
activities.  
The intellectual property concerns of communities, villages and families concerning traditional 
cultural expressions are not yet dealt with. Participants and experts highlighted this point and the 
need for Tonga to develop clear intellectual property guidelines and protocols for museums, 
archives, researchers, artists and other stakeholders interested in or dealing with traditional 
cultural expressions. Participants and experts also talked about making use of the intellectual 
property laws that Tonga has and enforcing these, particularly copyright, as a means to protect 
traditional cultural expressions as discussed in chapters 4 and 5.  
In July 2010 I attended the Tonga Research Association Conference in Nuku`alofa at the Tonga 
Cultural Centre, which I had researched earlier for the World Intellectual Property Organisation. 
My paper presented on this occasion, ‘Who owns Tongan traditional cultural expressions?’ 
summarized the material presented in chapter 5 of this thesis. Another conference paper looked 
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at the work of a well-known Tongan tufunga lalava (expert/master in lashing). The presenter was 
the granddaughter of the tufunga lalava Tamale, from whom the renowned Tongan artist and 
tufunga lalava Filipe Tohi learned. Some parallel discussions between my paper and the paper on 
Tamale’s work included issues of ownership, appropriations and commercialisation.  
It was also clear from my first few research visits to Tonga, both for the purposes of the WIPO 
project and my own PhD project, that ordinary Tongans value cultural heritage but are not fully 
cognisant of the scope and nature of Tongan traditional cultural expressions. However, experts 
and key participants played a significant part in identifying the contexts, scope and perspectives 
in which to view and analyse Tongan traditional cultural expressions. From the outset, it was 
clear that work needed to be done on identifying, recording and documenting both intangible 
and tangible Tongan traditional cultural expressions. However, very little information could be 
found to ascertain who were the producers and/or owners of traditional cultural expressions. 
This is because no work has been conducted in Tonga aimed at mapping, recording and 
identifying owners and origins.  
The absence of work on cultural mapping also extended to lack of planning, lack of interest and 
lack of policy-related work on the cultural sector in Tonga. In my own research, I found that 
many studies have been conducted on Tongan culture, values, practices, customs and traditions, 
but very little work was found to focus on cultural heritage management, preservation and 
protection, both culturally and legally (Havea 1996; Māhina 2003; Talakai 2007). Moreover, no 
concrete and comprehensive information exists on Tongan traditional cultural expressions that 
maps those traditional cultural expressions and links them to their creators and/or producers, 
whether they are the ha`a (extended families) or villages.  
A lot of information on the origin of the creators/producers was provided by participants, 
experts and members of certain ha`a. Information on traditional cultural expressions was passed 
down orally, as with any other form of cultural values, practices and traditions. This has been 
passed down from one generation to another and through cultural exchanges, gifting and other 
means. Because of the complex nature of cultural exchange in Tongan society, as explained in 
chapter 4, this makes information potentially open to being contested. I have discussed in 
chapter 6 how ownership in the Western legal sense differs from a Tongan perspective of what 
ownership is. This poses serious difficulties legally when ownership cannot be determined, 
particularly in terms of traditional cultural expressions. These difficulties and challenges make its 
protection almost impossible. 
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In the process of my research, I sought to improve the situation from what we currently have in 
terms of protection of traditional cultural expressions. The following key steps are important: 
First, identifying and recording Tongan cultural expressions, both traditional and contemporary. 
This would involve identifying both tangible and intangible cultural heritage. I attempted to do 
this in chapter 4, but as the scope of this work cannot deal with the extent of the huge task of 
identifying and recording, further extensive work in this area still needs to be done. A second 
step would involve mapping traditional cultural expressions to the ha`a, village or individuals that 
produced the work. These are key policy steps that have also been identified by the Guidelines for 
developing national legislation for the protection of traditional knowledge and expressions of culture based on the 
Pacific Model Law 2002 (Secretariat of the Pacific Community 2006).  
I was several years into my research when a new project on Cultural Mapping, Planning and 
Policy (CMPP) was conducted in Tonga in 2010. This project was funded by the European 
Union (EU) and aimed at structuring the cultural sector in several Pacific countries, including 
Tonga. This project came about on the basis of an understanding that countries such as those of 
the EU have fully operational cultural policies that are informed by rigorous mapping, planning 
and the development of statistical tools. Because mapping, planning and policy development 
have enabled the EU countries to demonstrate and build on the full potential of their cultural 
sectors in driving their economies, it was argued that the same would be beneficial for Pacific 
nations. These processes for the EU countries are a central part of national planning and 
budgeting. However, as correctly highlighted in the rationales put forward in the terms of 
reference of this project, this is not the case in Tonga. It is also not clear from this project 
whether it will open up a market for Tongan cultural products to be exported to the European 
Union.  
This Tonga CMPP Project is managed by the Human Development Programme of the 
Secretariat of the Pacific Community (SPC). It is divided into four mutually reinforcing 
components:  
1) development of cultural policy in the Pacific and in the six countries including Tonga;  
2) promotion of cultural industries to the EU, Africa, and the Caribbean and Pacific regions 
through the development of marketing strategies bringing private, public and civil society 
organisations together;  
3) mapping of threatened cultural heritage sites; and  
4) exchanges between Pacific and Caribbean museums.  
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This project targets cultural sector policy development, cultural industry promotion, cultural 
heritage preservation and building inter-regional cultural relations. The Tonga CMPP project also 
compliments the development of the Regional Cultural Strategy (RCS). However, at the time the 
Tonga Report on Cultural Mapping, Planning and Policy was available to the public, the RCS was still 
being written by the SPC and the Council of Pacific Arts. It is also not clear whether the RCS 
will cover both cultural and legal protections for traditional cultural expressions.  
The CMPP Project is no doubt an important project in terms of mapping, planning and 
establishing policy nationally. The value of the project is that it will identify the specific national 
priorities that are important for Tonga. These priorities in turn should form Tonga’s 
recommendations and contributions, or at the least those relevant to the regional cultural 
strategy. The terms of reference of the Tonga CMPP Project lay out the work to be conducted 
on cultural mapping, planning and policy, noting that “mapping will serve to survey the range of 
cultural resources, actors, stakeholders, constraints and potential of the cultural sector, as a lead 
up to the cultural planning process” (Secretariat of the Pacific Community 2006: 57). The 
cultural planning component was to “serve to identify the full structuring of the cultural sector in 
the country” (ibid.: 57). Development of a cultural policy can be based on this mapping and 
planning.  
The Tonga mapping process was based on three core areas: 1) tangible cultural heritage, 2) 
intangible heritage, and 3) cultural industry (Secretariat of the Pacific Community 2011). 
Stakeholders were grouped according to these areas. In relation to intangible and tangible 
cultural heritage, I have identified some key steps where work is still needed. These include 
detailed recording or inventorying before mapping cultural products to stakeholders who are 
producers or consumers as projected by the CMPP Project. While the Tongan CMPP report also 
acknowledges the need to retrieve, record and document traditional knowledge, the report is far 
from exhaustive and lacks extensive detail, providing only a brief list and brief description of 
intangible cultural heritage. More comprehensive works have attempted to provide more detail 
on Tongan cultural heritage, both tangible and intangible (Ferdon 1987; Māhina 2000, 2001; 
Kaeppler 1990, 2008). The report also did not attempt to map traditional cultural expressions to 
producers or holders.  
The CMPP Report noted that “the cultural policy for Tonga is intended to protect, promote and 
develop cultural resources and wealth of the nation” (Secretariat of the Pacific Community 2011: 
23). Policy suggestions for intangible cultural heritage also focussed on protection, promotion 
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and development. While a lot is said about promotion and development of intangible cultural 
heritage, very little is said about the Copyright Act and how it can contribute to the protection of 
intangible cultural heritage. Similarly with the contribution that the trademark and geographical 
indication laws could provide for the protection of Tongan-produced goods. The protection 
components of the policy recommendations highlight the importance of documentation, 
inventorying, public access and protection of culture through non-formal education, cultural 
policy and legislation. To a lesser extent, copyright is mentioned – but without serious discussion 
of how it can contribute to the protection of Tongan traditional cultural expressions and cultural 
industries. 
In the past few years Tonga has attempted to make some progress in the area of cultural 
heritage. In 2003, Tonga submitted to UNESCO the lakalaka, a form of dance explained in 
chapter 4, to be inscripted as part of the Cultural Heritage of Humanity. This is due largely to the 
recognition under the UNESCO Convention for the Safeguarding of Intangible Cultural 
Heritage that intangible cultural heritage is both a mainspring of cultural diversity and a source of 
sustainable development. A focal point for intangible cultural heritage was also established in 
2003 to follow work related to the 2003 Convention. Following the appointment of a focal point 
for intangible cultural heritage in Tonga, a Working Committee on Culture for the Ministry of 
Education, Women Affairs and Culture was established in 2009 (Secretariat of the Pacific 
Community 2011). It is not clear how effective these roles have been in light of the continued 
complaints and challenges participants have identified and provided in relation to cultural 
heritage and its protection in Tonga.  
However, the focal point on intangible cultural heritage and the Ministry’s Working Committee 
on Culture collaborated to stage the first Kava Kuo Heka Exhibition in 2010 to protect and 
promote cultural diversity in Tonga. This exhibition marked the first time Tongan artists, 
stakeholders, producers of work, art, music and so forth gathered together to showcase their 
works. I was asked to be involved in this exhibition through recommendations from Tongan 
New Zealand-based artists. This was due largely to the realisation that there were intellectual 
property issues in relation to this work, and that Tongan artists and the public needed more 
awareness of these issues. My involvement in and contribution to the exhibition was writing a 
small booklet in the Tongan and English languages on key intellectual property laws and issues 
that may be useful for artists and stakeholders. This was a huge move for Tongan curators and 
artists involved in this Festival to recognise the increasing role that intellectual property plays in 
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Tongan cultural expressions. This is, however, not new to the region, as an intellectual property 
briefing is provided at every Pacific Arts Festival. 
 
6.3 Legal means for the protection of traditional cultural expressions in Tonga 
In addition to the cultural means described earlier, there are several laws in Tonga that deal with 
aspects of Tongan cultural heritage and/or traditional cultural expressions. These include the 
Educational Films Act of 1939, the Royal Arms and Flags Act of 1962, the Birds and Fish 
Preservation Act of 1974, the Tourist Act of 1988, the Tonga Broadcasting Commission Act of 
1988, the Polynesian Heritage Act of 1988, the Park and Reserves Act of 1988, the Preservation 
of Objects of Archaeological Interest Act of 1988, the Industrial Property Act of 1994, the 
Copyright Law of 2002, the Geographical Indications Act of 2002, the Protection of Layout 
Design of Integrated Circuits Act of 2002, and the Protection of Geographical Indication Act of 
2002.  
These laws can be classed into three categories. The first category deals with aspects of cultural 
heritage through what is identified by the act or through the administrative structures and tasks 
the legislation creates. The issues dealt with in these laws have intellectual property implications, 
yet the laws make no references to intellectual property. These include the Tourist Act of 1988, 
the Royal Arms and Flags Act of 1962, the Educational Films Act of 1939, the Tonga 
Broadcasting Act of 1988 and the Polynesian Heritage Act of 1988.  
The Tourist Act of 1988 controls and regulates tourism by establishing an advisory board and by 
introducing a system licensing tourist facilities and lodgings, restaurants, entertainment sites and 
so forth. An important aspect of this act is that it regulates and controls the use and 
development of scenic attractions, recreational and sporting facilities both on land and sea. 
Additionally, it also gives due consideration to the establishment, promotion and licensing of 
Tongan-owned and Tongan-operated businesses. This Tourist Act potentially could deal with 
regulating traditional cultural expressions aspects of entertainment and arts and crafts. This 
would mean preventing their misuse and misappropriation via abuses such as photographing 
Tongan performances and their performers or selling non-Tongan handicrafts as Tongan. 
However, the Tonga Tourist Act is silent on these matters. 
The Royal Arms and Flag Act of 1962 prevents the unauthorised use of the Tonga Coat of Arms 
and the Royal Ensign. The act states that a person shall not use the Tonga Coat of Arms or flag 
of Tonga without the authority of His Majesty in council in connection with any business, calling 
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or profession, or using any image resembling them so as to be calculated to deceive. This act also 
protects the Tongan Royal Coat of Arms and flag from being misused in a deceptive manner. 
Although this act is quite old and its intentions are narrow, there is scope for amendment to 
include misuses of the Royal Coat of Arms and the Tongan flag. Earlier chapters discuss the 
misuse of the Royal Coat of Arms and the Tongan flag in commercial activities, such as its use 
on fabric material and on t-shirts. However, through extension of the term misuse as defined by 
the Act, the actions referred to here could certainly fall under a wider interpretation of misuse. 
The Educational Films (Exemption From Duty) Act of 1939 facilitates Tongans’ access to 
international films of an educational character. Two types of films are exempted from duty: 
educational films and cinematography films. Educational films are films designed to supply 
information with regard to the work and aims of the League of Nations and other international 
organizations which are generally recognized by the High Contracting parties to the International 
Convention of 1933 for Facilitating the International Circulation of Films of an Educational 
Character. These films are for use in education at all grade levels or intended for vocational 
training and guidance, including technical films relating to industry and films relating to scientific 
management. They also include: films dealing with scientific or technical research or designed to 
spread scientific knowledge; films dealing with health questions, physical training, social welfare 
or relief; films designed to promote and increase knowledge and understanding of countries and 
peoples. “Cinematography films” include developed negative or positive film stock and include a 
gramophone record or other form of sound reproduction complementary to such a film and a 
developed negative or positive sound track. Although this act deals with subjects and areas that 
have intellectual property issues, it makes no reference to intellectual property.  
The Tonga Broadcasting Commission Act of 1988 establishes a broadcasting commission to set 
up, commence and maintain a broadcasting service as a means of information, education and 
entertainment, and to develop the service to the best advantage and interest of the Kingdom. 
The Commission also has the power to compile and prepare, print, publish, issue, circulate and 
distribute, whether free or otherwise, such papers, magazines, periodicals, books and other 
literary matter as may seem conducive to the objects of the Commission and to impose license 
fees upon radio listeners. Although the Act was set up to establish the Broadcasting Commission 
and its functions, which deal with areas that have intellectual property implications, the act 
makes no reference to intellectual property.  
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The Polynesian Heritage Act of 1988 legalises a deed created on 8 September 1984 by His 
Majesty King Taufa`ahau Tupou IV of Tonga, His Highness Malietoa Tanumafili, Head of State 
of Western Samoa, Ratu Sir Kamisese Mara Tui Lau of Fiji and Sir James Clendon Henare of 
New Zealand. The objective of the act if to foster, promote and assert values and heritages of 
Polynesian cultures, not only for the benefit of Polynesia but also for the benefit of all people 
worldwide. The objective of the act would be realised through the provision of education and 
training programmes as well as publications to promote the cultures of Polynesia through all 
means of communication. Moreover, makes provision for scholarships, financial support and 
other means to people born in Polynesia and to other persons whom the trust approves. The act 
is to also encourage benefits and to assist entertainments, exhibitions, seminars and other 
activities featuring the cultures of Polynesia, and to create endowments. Although this act deals 
with matters relating to culture and the promotion of culture, it is silent on intellectual property.  
The second category of laws makes provisions for protection of cultural heritage, but makes no 
reference to intellectual property issues; these laws include the Park and Reserve Act of 1988, the 
Birds and Fish Preservation Act of 1974 and the Preservation of Archaeological Interest Act of 
1988. The Parks and Reserves Act lists parks and reserves to include beaches, reefs and parks, 
using very limited definitions. The act is silent as to whether cultural heritage sites also qualify for 
protection as parks.  
The Birds and Fish Preservation Act of 1974 provides for the protection of wild birds and fish. 
The act defines protected birds to include all such birds as are mentioned in Schedule I, whether 
imported into or indigenous to the Kingdom, and the eggs and progeny of these. Protected fish 
include all species of fish or turtle mentioned in Schedule II and the spawn and progeny of these. 
Protected areas are an important aspect of this act and are defined to mean any area comprising 
land or water, or land and water, as specified in the Third Schedule.  
The Preservation of Objects of Archaeological Interest Act of 1988 defines “object of 
archaeological interest” to mean any “structure, erection, memorial, tumulus, cairn, place of 
interment, pit dwelling, trench fortification, irrigation work, mound, excavation, cave, rock, rock 
drawing, painting, sculpture, inscription, monolith, or any remains thereof, fossil remains of man 
or animals or plants or any bed or beds containing such fossil remains thereof, or any object (or 
any remains thereof) which is or are of archaeological, paleontological, anthropological, 
ethnological, prehistoric, or historic interest”. These include: 
(a) The site on which such object of archaeological interest was discovered or exists;  
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(b) Such portion of land adjoining the said site as may be required for fencing or covering in or 
otherwise preserving such object of archaeological interest; and  
(c) The means of access to and convenient inspection of such object of archaeological interest. 
This act also created the Tonga Traditions Committee, which has the authority to give permits 
for searching and to impose limits and conditions where necessary to protect damage to objects 
and prevent removal of objects from Tonga. The act requires that the committee be notified in 
any case where there is a discovery of objects. The committee can also give a permit for the 
removal of objects from Tonga, and has the power to inspect and stop any work described in 
this act.  
Although the legislation identified in category two provides some means of protection to cultural 
heritage per se, its scope are very limited. For instance, in some cases legislation deals more with 
tangible cultural heritage than with intangible cultural heritage. The tangible cultural heritage 
referred to by the acts is tangible natural heritage.  
The third category is intellectual property laws, which are discussed in detail in previous chapters. 
These include the Industrial Property Act of 1994, the Protection of Geographical Indications 
Act of 2002, the Protection of Layout Designs of Integrated Circuits Act of 2002 and the 
Copyright Law of 2002. These laws have implications for cultural heritage, and their degree of 
influence would depend on what aspect of cultural heritage, and specifically which traditional 
knowledge and traditional cultural expressions, are being used in the work or process. Various 
aspects of these laws have been discussed and do not require repetition here.  
However, in terms of Tongan traditional cultural expressions, copyright by far is the best-known 
legislation, and Tongans have had some use of this law and frequently mention it. Trademark is 
the other intellectual property legislation that Tongans also referred to. Detailed discussion of 
the Tupu`itonga trademark was provided in chapter 6, as was the possibility that this could 
become a geographical indication for all products produced in Tonga.  
Although the Copyright Act is the intellectual property legislation most Tongans are aware of, 
awareness in this case is different from knowing the technical and legal aspects of copyright and 
intellectual property generally. However, these Copyright, Trademark and Geographical 
Indications laws are there for Tongans to use to protect traditional cultural expressions where 
appropriate. 
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In addition to the intellectual property laws identified to exist in Tonga for the protection of 
traditional cultural expressions, the Protection of Unfair Competition Act of 2002 is also 
valuable. This law could be used to protect against unfair competition in the case of industrial or 
commercial activities that deal specifically with traditional cultural expressions. The act prevents 
dishonest commercial practices such as causing confusion with respect to another’s enterprise;; 
damaging another person’s goodwill or reputation, misleading the public, discrediting another’s 
enterprise, and unfair competition in terms of abuse of secret information. Confusion may be 
caused with respect to trademark whether registered or not, or with a trade name, a business 
identifier other than a trademark or trade name, the appearance of a product or presentation of a 
product, or relating to services of a celebrity or a well-known fictional character as stated under 
section 5 of the Act. Additionally, the Act also protects goodwill especially when a goodwill is 
attached to a reputation, to a trademark or the other categories listed in section 6. The Act also 
protects misleading the public involving advertisement or promotion regarding geographical 
origin of products or services.  
The act also protects against unfair competition in relation to the disclosure, acquisition or use of 
secret information without the consent of the person lawfully in control of that information. The 
use of secret information for commercial purposes was tested in the Australian case of Foster v 
Mountford.94 The case dealt with an anthropologist who conducted research on an Aboriginal clan 
in Australia, and through his research obtained and acquired information that was considered 
secret and sacred knowledge by the clan. The anthropologist wanted to publish a book which 
contained this information, and the clan took him to court to prevent the publication. The court 
banned the book, ruling that the publication was considered to have been in breach of 
confidence, as the information was given by the Aboriginal clan in confidence.  
 
6.4 Regional means for the protection of traditional cultural expressions 
Following the discussions on national means to protect Tongan traditional cultural expressions, 
there have also been attempts within the Pacific region to find means to protect traditional 
knowledge and traditional cultural expressions. As referred to earlier, in 2006 WIPO 
commissioned a survey of intellectual property-related experiences and practices of cultural 
institutions and specialists in the South Pacific region. This survey (Talakai 2007) is a 
contribution to the eventual distillation and development of intellectual property-related best 
practices and guidelines for managing intellectual property (IP) issues while safeguarding 
                                                          
94 Foster v Mountford (1976) 29 FLR 233 
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intangible cultural heritage, which is part of WIPO’s Creative Heritage Project. This survey 
comprises information from Fiji, Papua New Guinea, Palau, Tonga, Vanuatu, Australia and New 
Zealand, as well as certain regional initiatives. The Pacific region encompasses a vast diversity of 
cultures and peoples rich in distinctive cultural expressions. The region is also home to some of 
the world’s most advanced and forward-looking cultural institutions. 
The study showed that practices and experiences of cultural institutions in the seven Pacific 
countries in relation to intellectual property issues differ widely (Talakai 2007). Institutions in 
Australia and New Zealand, such as the Australian Institute of Aboriginal and Torres Strait 
Islander Studies (AIATSIS), the Aboriginal and Torres Strait Islander Arts Board, Te Papa 
Museum and the National Library in New Zealand are at the forefront of these issues, testing 
different approaches and developing policies, guidelines, protocols and handbooks. They are 
aware that intellectual property issues infuse all aspects of daily activities, from collecting to 
cataloguing to disseminating. As a result, they have put in place processes and policies that 
address these issues. Of course, much work still needs to be done, and processes and policies are 
under continual evaluation for improvement. Recent work by Haidy Geismar published in 2013, 
Treasured Possessions: Indigenous Intervention into Cultural and Intellectual Property presents 
a rich analysis of the redefinition of cultural and intellectual property by indigenous peoples in 
Vanuatu and New Zealand. Geismar draws on examples where in both countries alternative 
notions of culture, heritage and property are emerging and challenging existing international 
legislation as well as postcolonial power relations. 
In contrast, the museums and archives in Fiji, Palau, Papua New Guinea, Tonga and Vanuatu are 
less familiar with intellectual property issues and have less experience in dealing with them. The 
survey attributes this largely to the broader systemic conditions within which these institutions 
work, such as lack of funding that hinders them from acquiring and using newer technologies for 
collecting, recording, storing and interpreting cultural heritage materials, and from conducting 
training and awareness-raising activities on these issues for their staff and the public. Institutions 
and specialists in these countries expressed strong interest in and need for information and 
training on intellectual property issues, and said model intellectual property guidelines would be 
of great assistance to their activities.  
Institutions in the region frequently expressed the view that as conventional intellectual property 
laws do not adequately protect the rights of the custodians and practitioners of traditional 
cultural expressions, it is the responsibility of museums, archives, libraries and information 
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services to be aware of these issues. Their roles should include the provision of relevant training 
to recognise and respond positively to intellectual property-related interests of custodians and 
practitioners.  
However, there are some remarkable practices already in place in some of the countries in the 
region. The Vanuatu Cultural Centre, for example, has put in place a Cultural Research Policy. 
Regional organisations such as the Pacific Island Museum Association (PIMA) have adopted 
codes of ethics. Pacific island countries have elaborated a regional model law for the protection 
of traditional knowledge and cultural expressions.  
PIMA is a regional, multilingual, multicultural non-profit organization that brings together 
people to preserve, celebrate and nurture the heritages of Pacific islands peoples (Talakai 2007). 
PIMA created a region-specialized Code of Ethics designed for use by museums and cultural 
centres in Pacific member states. Its mission is: 1) to support Pacific museums and cultural 
centres to preserve the heritage of the Pacific islands, 2) to involve local communities in heritage 
management, and 3) to develop regional cultural resource management policies and practices 
(Talakai 2007). PIMA became an affiliated member of the International Council of Museums 
(ICOM) (ibid.) in 1998, and its members endorse the ICOM Code of Ethics.  
The Code of Ethics’ guiding principles state that Pacific museums and cultural centres: 
i) are custodians of cultural resources held in trust for their original creators and for the 
benefit of people and communities elsewhere,  
ii) assist communities to maintain and safeguard their intangible and tangible cultural heritage,  
iii) build and maintain relations with communities they serve,  
iv) support reconnections with institutions both locally and internationally that hold cultural 
materials and resources,  
v) advocate for cultural diversity, sustainability and culture-centred development,  
vi) encourage museums from outside the Pacific to support repatriation, and encourage 
governments to implement national legislation and international conventions to protect and 
conserve cultural resources (see also Talakai 2007).  
These guiding principles facilitate the work of museums and cultural centres to relate with 
communities, provide access, monitor research and assess significance of material in relation to 
process, creators/owners and monetary value. The survey shows that despite differences 
between countries, questions around access to, ownership and control of elements of intangible 
cultural heritage are under engaged and ongoing consideration taking place throughout the 
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region. The experiences and practices of Pacific countries contribute to a wider international 
survey of experiences and practices towards the eventual distillation and development of “best 
practices” and guidelines for managing intellectual property while safeguarding intangible cultural 
heritage. The study (Talakai 2007) recommended that cultural institutions and government 
departments dealing with cultural heritage, especially in Fiji, Palau, Papua New Guinea, Tonga 
and Vanuatu, seek assistance with: 
 setting up clear institutional infrastructures and systems for collecting, recording, storing and 
interpreting cultural heritage materials, including funding to establish and maintain 
inventories; 
 training of staff in up-to-date systems of collecting, storing and recording of cultural heritage 
materials; 
 training of staff on intellectual property issues, both generally and specifically in relation to 
museums and archives; and  
 developing and formulating good practices and guidelines that will guide staff in collecting 
institutions in dealing with intellectual property issues. 
In 2002, the Pacific Regional Framework for the Protection of Traditional Knowledge and 
Expression of Culture was developed in close consultation with SPC, UNESCO, the Pacific 
Island Forum member countries and territories and the Council of Pacific Arts (SPC n.d.). The 
Council of Pacific Arts at the time when the model law was developed comprised 27 countries 
and territories. The same countries also participated in the Festival of Pacific Arts. The Council 
and the Festival have played significant roles in finding ways to deal with misuse and 
misappropriation of traditional cultural expressions.  
The development of the Pacific Model Law was therefore not only reflective of developments 
taking place at the international level at the time, particularly within WIPO and UNESCO, but 
also was a response to calls from the region in the face of increasing exploitation and 
inappropriate commercialization of traditional knowledge and expressions of culture (Secretariat 
of the Pacific Community n.d.b). Moreover, the Pacific Model Law was developed out of the 
recognition by Pacific island countries that such legislation is necessary and that countries need 
assistance with developing it (Secretariat of the Pacific Community 2006: 7). This framework is 
also referred to as the Pacific Model Law and includes a background note, a model law and an 
explanatory memorandum. The framework has been developed to assist Pacific island countries 
and territories wishing to legally protect their traditional knowledge and expressions of culture.  
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Existing sui generis systems for the protection of traditional knowledge and expressions of culture 
against misappropriation and misuse include sui generis systems with an explicit intellectual 
property focus that contain new intellectual property and intellectual property-like rights that are 
often referred to as sui generis intellectual property protection (Secretariat of the Pacific 
Community 2006: 7). An example of such a sui generis system that provides intellectual property 
protection for expression of folklore and traditional cultural expressions is the 1982 WIPO-
UNESCO Model Provision for National Laws on the Protection of Expression of Folklore 
Against Illicit Exploitation and Other Prejudicial Actions; another example is the 1976 Tunis 
Model Law on Copyright for Developing Countries. Similar protections can be found in national 
copyright laws that contain such provisions, sometimes referred to in those laws as ‘expressions 
of folklore’ (ibid.: 7).  
Another sui generis system is based on the customary laws/traditional protocols of traditional 
knowledge holders and bearers of cultural traditions. Examples include cultural heritage 
preservation as well as marketing and consumer protection laws that sometimes have provisions 
to protect traditional knowledge and expressions of culture against misappropriation and misuse 
(ibid.: 7). 
Sui generis systems can be further grouped into three areas (Secretariat of the Pacific Community 
2006: 8) based on what they protect. These areas are: 
1) Traditional cultural expressions or expressions of culture.  
2) Biodiversity-related traditional knowledge. 
3) All traditional knowledge.  
The Pacific Model Law provides a basis for Pacific Island countries wishing to enact legislation 
to protect traditional knowledge and expressions of culture. If a country enacts the model law, it 
is free to adapt its provisions in accordance with national needs, the wishes of its traditional 
communities, legal drafting traditions and so on. Matters of detail or how the model law is to be 
implemented are to be determined by national laws and systems. The model law is a starting 
point and will continue to be modified according to members’ experiences in enacting and 
administering their laws and in accordance with further international developments (Secretariat 
of the Pacific Community 2006). 
The Pacific Model Law is divided into five parts. Part 1 deals with preliminary matters such as 
application definitions and customary use. Part 2 deals with traditional cultural rights, Part 3 with 
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moral rights. Part 4 looks at prior informed consent, and Part 5 deals with enforcement. The 
Model Law applies to traditional knowledge and expressions of culture that existed before 
commencement of the act and those created thereafter. However, the act does not affect or 
apply to rights that exist before its commencement, including intellectual property. The Model 
Law also does not affect or apply to contracts, licenses or other agreements entered into by 
traditional owners before commencement of the act (section 3).  
The Pacific Model Law concerns similar matters to those covered by other intellectual property 
systems of protection and although they may appear similar at first, in fact there are some 
remarkable deviations from traditional intellectual property systems (Von Lewinsky 2009: 111-
112). For instance, the Pacific Model Law does not make a distinction between tangible and 
intangible traditional knowledge and expressions of culture. Under section 4, it defines 
expression of culture as any way in which traditional knowledge appears or is manifested, 
irrespective of content, quality or purpose. This include: names, stories, chants, riddles, histories 
and songs in oral narratives; art and craft, musical instruments, sculpture, painting, carving, 
pottery, terra-cotta mosaic, woodwork, metal ware, painting, jewellery, weaving, needlework, 
shell work, rugs, costumes and textiles; music, dances, theatre, literature, ceremonies, ritual 
performances and cultural practices; the delineated forms, parts and details of designs and visual 
compositions; and architectural forms . Moreover, traditional knowledge includes any knowledge 
that generally is or has been created, acquired or inspired for traditional economic, spiritual, 
ritual, narrative, decorative or recreational purposes; and knowledge that is or has been 
transmitted from generation to generation or is regarded as pertaining to a particular traditional 
group, clan or community of people; and is collectively originated and held. 
The policy objective of the Pacific Model Law is to: 
1) To protect the rights of traditional owners in their traditional knowledge and cultural 
expressions 
2) To permit tradition-based creativity and innovation, including commercialization 
3) To ensure that the use of traditional knowledge and cultural expressions (in terms of 
tradition-based creativity and innovation) takes place with the prior informed consent of the 
traditional owners, and 
4) To ensure that sharing of benefits derived from the use of traditional knowledge and 
cultural expressions (in terms of tradition-based creativity and innovation) with the 
traditional owners (Secretariat of the Pacific Community 2006: 12). 
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The Model Law defines traditional owners of traditional knowledge and expressions of culture. 
It states that these can be a group, clan or community of people or the individual who is 
recognized by a group, clan or community of people as the individual in whom the custody or 
protection of the traditional knowledge or expressions of culture are entrusted in accordance 
with their customary law and practices. Moreover, it provides for the customary use of 
traditional knowledge and expressions of culture. For instance, section 4 states that where such 
use will be in accordance with customary laws and practices, it will not give rise to any criminal 
or civil proceedings. 
Section 7 of the Pacific Model Law further identifies traditional knowledge and expressions of 
culture that require the prior and informed consent of the traditional owners. This includes prior 
informed consent to reproduce, to publish, to perform or display, or to broadcast traditional 
knowledge or expressions of culture to the public by radio, television, satellite, cable or any other 
means of communication; to translate, adapt, arrange, transform or modify the traditional 
knowledge or expressions of culture; to fixate the traditional knowledge or expressions of culture 
through any process such as making a photograph, film or sound recording; to make available 
online or electronically transmit to the public (whether over a path or a combination of paths, or 
both) traditional knowledge or expressions of culture; to create derivative works; to make, use, 
offer for sale, sell, import or export traditional knowledge or expressions of culture or products 
derived there from; or to use the traditional knowledge or expressions of culture in any other 
material form if such use is a non-customary use, whether or not of a commercial nature.  
However, prior informed consent is not necessary and does not apply if the traditional 
knowledge or expressions of culture are used in face to face teaching, criticism or review, 
reporting news or current events, judicial proceedings or incidental uses. Any user of traditional 
knowledge or expressions of culture as mentioned must make sufficient acknowledgement of the 
traditional owners by mentioning them and/or the geographical place from which the traditional 
knowledge or expressions of culture originated (Model Law 2002: 5).  
The Model Law establishes a new range of statutory rights for owners of traditional knowledge 
and expressions of culture. Traditional cultural rights are vested with the owners, and these rights 
are additional to other forms of intellectual property rights, including moral rights. Moral rights 
are a form of rights recognized under Copyright Law that further protect the right of an author 
or other creative artist to protect the integrity and ownership of their work. Traditional cultural 
rights are inalienable and continue in perpetuity. Traditional cultural rights are in addition to, and 
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do not affect, rights that may subsist under law that relate to copyright, trademark, patents, 
designs or other intellectual property (see also section 13 of the Model Law).  
The Pacific Model Law falls into the first category of sui generis systems described earlier, as it is a 
system with an explicit IP focus that contains new intellectual property or intellectual property-
like rights. Experiences show that intellectual property protection of traditional cultural 
expressions involve the legal doctrines closest to those of copyright and related rights systems 
(Secretariat of the Pacific Community 2006: 7). The Pacific Model Law protects against illicit 
uses and misappropriation that intellectual property protection, primarily copyright, usually 
addresses. It further takes into account the particular nature and characteristics of traditional 
creativity and cultural expressions, including their communal nature (ibid.: 7-8). Customary laws 
and traditional protocols have also been incorporated into the Pacific Model Law within an 
intellectual property framework (ibid.: 8). These can be elaborated depending on what countries 
want to explicitly include.  
The rights over derivative work rest with the creator of the work, or as otherwise provided by 
the relevant intellectual property law. However, if a derivative work based on traditional 
knowledge or expressions of culture is to be used for a commercial purpose, the authorized user 
agreement must contain a benefit-sharing arrangement providing for equitable monetary or non-
monetary compensation to the traditional owners. There must also be provision for the 
identification of the traditional knowledge or expressions of culture on which the derivative 
work is based in connection with the exploitation of the derivative work. This can be done by 
mentioning the traditional owners and/or the geographical place from which it originated, and 
provided that the traditional knowledge or expressions of culture in the derived work will not be 
subject to derogatory use (see section 13). Derogative treatment in relation to traditional 
knowledge and expressions of culture is defined under section 4 of the Model Law to include 
any act or omission that results in a material distortion, mutilation or alteration of traditional 
knowledge or expressions of culture that prejudice the honour or reputation of the traditional 
owners or the integrity of the traditional knowledge or expressions of culture (section 4). 
Owners of traditional knowledge or expressions of culture are the holders of the related moral 
rights, a form of right recognized by the Copyright Law and often associated with the right to 
integrity and attribution. The right to integrity protects the work from alteration, mutilation or 
distortion. The right to attribution provides for the acknowledgement of the author’s work as it 
appears in another work. Moral rights continue in force in perpetuity, inalienable, and cannot be 
 243 
 
waived or transferred. These moral rights are expressed under section 13 in the Tonga Copyright 
Law where the owners of traditional knowledge and expressions of culture have the right of 
attribution of ownership in relation to their traditional knowledge and expressions of culture. 
The rights expressed under the Tongan Copyright Law extend to traditional owners also having 
the right to prevent others from false attribution and derogatory treatment of traditional 
knowledge and cultural expressions. Therefore, the moral rights of traditional owners in their 
traditional knowledge and expressions of culture expressed under Tongan Copyright Law exist 
independently of their traditional cultural rights or any other economic rights provided for under 
copyright law.  
The Pacific Model Law’s Part 4 details procedures for obtaining prior and informed consent of 
traditional owners for use of traditional knowledge and expression of culture, whether or not this 
is for commercial purposes. The Model Law suggests a Cultural Authority where applications are 
to be made to obtain prior and informed consent from traditional owners to use traditional 
knowledge and expressions of culture and also sets out specific tasks the applicant must perform 
and satisfy. More details on procedures for application can be found in Part 4 of the Pacific 
Model Law. 
Nothing in the Model Law prevents a prospective user of traditional knowledge or expressions 
of culture from obtaining the prior and informed consent of the traditional owners without 
applying to the cultural authority, as expressed under section 15 (see also section 24). The idea of 
a cultural authority proposed by the Model Law could therefore also be used abroad in countries 
such as New Zealand, Australia and the USA, where significant numbers of Tongans live; these 
cultural authorities based abroad would be extensions of the office based in Tonga. The 
prospective user must then advise the cultural authority that the prospective user has sought the 
prior and informed consent of the traditional owners, and provide a copy of the proposed 
authorized user agreement between the prospective user and the traditional owners for comment 
and advice about other prospective traditional owners.  
Existing laws to protect traditional cultural expressions use a wide range of legal doctrines and 
mechanisms. First, under an exclusive property rights approach the rights holder can authorize 
or prevent others from undertaking certain acts in relation to traditional knowledge and 
expressions of culture. An exclusive rights approach is provided for in the Pacific Model Law 
and has been identified as a good way of giving effect to the principle of prior and informed 
consent. The second is protection by way of entitlements under a scheme of equitable 
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remuneration. This approach has been used in some systems to protect traditional knowledge 
and expressions of culture through the domain public payant system. The domain public payant 
has no universal meaning but is used to mean that when a work falls into the public domain, the 
work cannot be freely used as in most normal free public domain. Instead the user must pay a 
royalty to the authors’ societies.  
Thirdly, protection can be by way of a moral rights approach. Copyright provides for moral 
rights as separate from economic rights. An author’s economic rights include the right to exploit 
the work economically, while moral rights provide for the protection of the integrity of the 
author and the right to attribute the author appropriately if his/her work is used in other work. 
The Berne Convention in Article 6bis requires member countries to grant to authors the right to 
claim authorship of the work, or what is sometimes called right of paternity. This include the 
right of the author to object to any distortion or modification of the work or other derogatory 
action in relation to the work which would be prejudicial to the author’s honour or reputation or 
the right of integrity. These rights are generally known as the moral rights of authors, and the 
Berne Convention requires them to be independent of the author’s economic rights and to 
remain with the author even after he or she has transferred his economic rights. These rights are 
only accorded to individual authors. Both the Tonga Copyright Act of 2002 and the Pacific 
Model Law of 2002 protect moral rights.  
The fourth approach opposes unfair competition, and provides a right to prevent various acts 
that constitute unfair competition, misleading and deceptive trade practices, unjust enrichment, 
passing off work that one lacks rights to, and taking undue commercial advantages. This 
approach is used in the US Indian Arts and Crafts Act of 1990 to prevent the marketing of 
products as Indian-made. The Pacific Model Law does not have a provision on unfair 
competition. This could be covered by having separate national laws, where in addition to 
Tonga’s existing law, there could be an extended to deal with unfair, misleading and deceptive 
trade practices.  
The fifth approach is through a penal sanction approach where certain acts and omissions are 
treated as criminal offences. The Tonga Copyright Act also has a penal sanction element making 
certain acts criminal offences. Similarly, the Pacific Model Law provides for criminal offences in 
sections 26-29. 
To put the Pacific Model Law into perspective, the Secretariat of the Pacific Community also 
created guidelines for developing national legislation to protect traditional knowledge and 
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expressions of culture. The development of the guidelines was based on the Pacific Model Law 
2002. The guidelines are intended to provide technical assistance to policy-makers in Pacific 
Island countries developing national laws for the protection of traditional knowledge and 
expressions of culture.  
The Secretariat’s guidelines state that a sui generis system based on the Pacific Model Law can be 
applied at national, regional or international levels. The benefit of developing a system at the 
national level is that it will be developed from scratch and would enable the country to develop 
measures that reflect and respond to the national circumstances. The disadvantage is that in the 
absence of bilateral or multilateral agreements providing protection in a foreign jurisdiction, 
protection is limited only to the country and at the national level (Secretariat of Pacific 
Community 2006: 10). This is still the case in Tonga and in the Pacific. 
A regional framework can provide more effective protection than a national system in terms of 
the scope it covers. A regional framework such as the Pacific Model Law can achieve 
harmonization across national systems through the use of minimum substantive standards while 
providing flexibility for countries to modify and adapt matters of detail to suit their particular 
circumstances (Secretariat of the Pacific Community 2006). In this sense, the regional approach 
means a framework that guides national laws and ensures there is similarity between laws of 
countries who are party to the regional framework. The regional framework could also be a 
system where rights between joining territories can be mutually recognized; such rights can also 
be reciprocally enforced within territories of the region with a regional mechanism for the 
resolution of disputes (Secretariat of the Pacific Community 2006). The regional application of 
the Pacific Model Law can be useful in a region like the Pacific where particular traditional 
knowledge and expressions of culture can be found in more than one country and also shared 
between nations.  
It is often suggested that comprehensive protection can only be achieved by way of an 
international system. Such a system is likely to consist of norms and principles such as those 
developed by the WIPO Intergovernmental Committee (IGC), with matters of detail to be left to 
national and regional levels (ibid.: 10). It is important to note that the IGC is currently 
undertaking difficult negotiations on draft agreements to protect traditional knowledge and 
traditional cultural expressions. This work is likely to through 2015 and possibly beyond until an 
agreement is reached. An example of an effective system is the Berne Convention, where an 
international system enforces rights regarding one ratifying country in another ratifying country. 
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Effective international legal protection will also require a degree of harmonization similar to that 
at the regional level. 
However, some Pacific island countries have expressed process-related difficulties with using the 
Pacific Model Law as the basis for developing national legislation. This is because the Model Law 
is an end product, and countries will have to progress through the standard policy development 
process to determine which parts of the Model Law would be suitable for their context 
(Secretariat of the Pacific Community 2006). In developing legislation for the protection of 
traditional knowledge and expressions of culture, the relationship between policy-makers and 
traditional communities is critical. Relationships between national and regional efforts are also 
important in relation to regional measures for the protection of traditional cultural expressions of 
Pacific peoples.  
Tonga is also party to several regional Economic Integration Treaties that have intellectual 
property implications as well as for trade involving traditional knowledge and traditional cultural 
expressions. Tonga became a party to the Pacific Island Countries Trade Agreement in 2003, the 
South Pacific Regional Trade and Economic Cooperation Agreement in 1981 and the 
Georgetown Agreement in 1977 that formally established the African, Caribbean and Pacific 
Group of States (ACP Group). Although these regional agreements are trade-related, they also 
have intellectual property implications for Tonga. 
 
6.5 International means for the protection of traditional cultural expressions 
The international dimensions of cultural and legal protection of traditional knowledge and/or 
traditional cultural expressions are important. Chapters 5 and 6 discussed differences between 
the cultural and legal meanings of ownership and protection in the contexts of WIPO and 
UNESCO’s work: while UNESCO deals with cultural aspects, WIPO deals with legal 
protections. In spite of differences in the scope of work that these two organisations conduct, 
they have collaborated on several projects. An example is the WIPO-UNESCO Model Provision 
for National Laws on the Protection of Expression of Folklore Against Illicit Exploitation and 
Other Prejudicial Actions of 1982. 
As noted in chapter 5, Tonga is a member of several key international organisations. In 2001, 
Tonga joined WIPO and became a party to several WIPO-administered treaties. In the same year 
it became a party to the Convention establishing the WIPO, the Berne Convention for the 
Protection of Literary and Artistic Work, and the Paris Convention for the Protection of 
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Industrial Property. Tonga also became party to several intellectual property-related multilateral 
treaties. In 2007, Tonga became a party to the Agreement Establishing the World Trade 
Organisation (WTO) and also to the WTO-TRIPS Agreement. Its membership in the WTO and 
its responsibilities under the TRIPS Agreement resulted in an update of its intellectual property 
laws and involved it as a party to other intellectual property treaties and agreements. It became a 
party to Convention for the Agreement on the Importation of Educational, Scientific and 
Cultural Materials in 1960, the Convention on Biological Diversity in 1998, the Agreement for 
the Establishment of the Global Crop Diversity Trust in 2004, the Convention Concerning the 
Protection of the World Cultural and Natural Heritage in 2004, and the Convention for the 
Safeguarding of Intangible Heritage in 2010. 
International efforts have been made to seek ways to protect traditional knowledge and 
traditional cultural expressions. For instance, in 1967 the Berne Convention was amended to 
introduce optional copyright protection for folklore at the national level (Article 15[4]). This 
provision has been difficult to implement (WIPO n.d.). Additionally, the Paris Act of the Berne 
Convention incorporated a protocol concerning developing countries in an appendix to the act. 
The appendix provided for a system of non-exclusive and non-transferable compulsory licenses 
in respect to translation and reproduction of work protected by the Convention. The Berne 
Convention is quite significant in terms of the protocol and the appendix and as these relate to 
Article 9 of TRIPS Agreement, which requires WTO members to comply with Articles 1-21 of 
the Berne Convention 1971 and the appendix. Yet the protocol and appendix did not directly 
address issues of traditional cultural expressions.  
The first discussion of possible international protection of folklore was in 1973. This was a 
memorandum of the Government of Bolivia to the Director-General of UNESCO requesting 
that UNESCO examine drafting an international instrument to protect indigenous creative 
works in the form of a protocol to be attached to the Universal Copyright Convention 
administered by UNESCO (UNESCO/WIPO 1977). The outcome of this request was a report 
that came out in 1977 that concluded the task needed an interdisciplinary and integrated 
approach (UNESCO/WIPO 1977).  
In 1976, the Tunis Model Law on Copyright for Developing Countries was adopted.95 It 
provided a special type of protection of national folklore. The two key features of the Tunis 
Model Law were providing unlimited protection and no requirement of fixation. The Tunis 
                                                          
95 In 1976 a committee was convened by the Tunisian government, assisted by UNESCO and WIPO. 
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Model Law was also useful in the development of the Pacific Model Law of 2002, which shares 
similar characteristics in terms of creating new intellectual property or intellectual property-like 
rights. 
In 1997, WIPO and UNESCO convened a World Forum on the Protection of Folklore. This 
was a response to the recommendations of the WIPO Committee of Experts on a possible 
Protocol to the Berne Convention and a possible instrument for the protection of the Rights of 
Performers and Producers of Phonograms. Agreement was reached at this forum on the need 
for a new international standard for the legal protection of folklore and for a proposed regional 
consultation to follow. WIPO therefore conducted a regional consultation from 1998 and 1999 
through a fact-finding mission. The mission was to identify intellectual property-related needs 
and expectations of holders of traditional knowledge, including traditional cultural expressions. 
UNESCO and WIPO conducted four regional consultations in 1999 on the Protection of 
Expressions of Folklore whose outcomes were conclusive in calling for development of an 
effective regime for the protection of folklore (WIPO).  
In 1996, the WIPO Performance and Phonograms Treaty was adopted as an international means 
to protect performances of expressions of folklore. Additionally, in 1982, UNESCO and WIPO 
adopted the WIPO-UNESCO Model Provisions for National Laws on the Protection of 
Expressions of Folklore Against Illicit Exploitation and Other Prejudicial Actions. This has been 
used at the national level as a basis for protections of folklore in some copyright laws. Elements 
of the WIPO-UNESCO Provisions can also be found in the Pacific Model Law.  
Another major development was the creation of the WIPO Intergovernmental Committee on 
Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore that is 
mandated to deal with legal protection of traditional cultural expressions. In 2002, WIPO 
conducted an international study on legal protection of expressions of folklore at the national 
level and researched countries’ intellectual property experiences. The WIPO Report showed that 
countries have different experiences in terms of intellectual property and that copyright law is 
difficult to apply to the protection of folklore. The Adoption of the UN Declaration on the 
Rights of Indigenous Peoples in 2007 further highlighted the need for legal approaches to deal 
with issues that fall outside the Berne Convention framework.  
In 2005-2006, WIPO commissioned an international survey on intellectual property and 
safeguarding of cultural heritage that surveyed practices, protocols and guidelines used for 
cultural heritage protection. This work contributed to and was part of the WIPO Creative 
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Heritage Project that was launched in 2008. This project was to develop best practices and 
guidelines for managing intellectual property issues in recording, digitizing and disseminating 
cultural heritage. The Pacific regional part of this study is discussed elsewhere in this thesis.  
However, following promulgation of the WIPO Copyright and Performers Rights Treaties, 
WIPO took the position that international standard-setting in the field of intellectual property 
was dependent upon national law. This is because as a rule it is at the national level where rights 
holders are recognised as having legal identity. The international standard-setting in the field of 
intellectual property governed under the WTO/TRIPs Agreement, in contrast, represents 
primarily an initiative by the United States and other industrialised nations to set intellectual 
property norms. Industrialized nations are quite satisfied with the TRIPs Agreement and would 
not want to initiate norm-setting in the areas of traditional knowledge and traditional cultural 
expressions. It is therefore very difficult and will continue to be complex when it comes to 
norm-setting in relation to the international protection of traditional knowledge and traditional 
cultural expressions in light of this work by UNESCO, WIPO and the WTO.  
In September 2007, the United Nations General Assembly adopted the landmark Declaration on 
the Rights of Indigenous Peoples that prohibits discrimination against indigenous peoples and 
promotes their full and effective participation in all matters that concern them. This non-binding 
text that sets out the individual and collective rights of indigenous peoples, including to maintain 
and strengthen their own institutions, cultures and traditions and to pursue their development in 
accordance with their needs and aspirations. These rights include their rights to culture, identity, 
language, employment, health and education. Article 31 notes: 
Indigenous peoples have the right to maintain, control, protect and develop their cultural 
heritage, traditional knowledge and traditional cultural expressions as well as the manifestations 
of their sciences, technologies and cultures, including human and genetic resources, seeds, 
medicines, knowledge of the properties of fauna and flora, oral traditions, literatures, designs, 
sports and traditional games and visual and performing arts. They also have the right to maintain, 
control, protect and develop their intellectual property over such cultural heritage, traditional 
knowledge, and traditional cultural expressions. 
States are required to take effective measures to recognise and protect the exercise of those 
rights. Although this declaration is a non-binding agreement, it is considered an achievement 
after 25 years of negotiations, advocacy and lobbying on behalf of indigenous peoples, and 
demonstrates the General Assembly’s important role in setting international standards. Silke von 
 250 
 
Lewinsky (2009: 124) described the international protection of traditional knowledge and 
traditional cultural expressions as the most controversial in international multilateral treaty 
making. This is still reflected today in the current discussions of the Intergovernmental 
Committee of WIPO where there is a clear division between views, priorities and expectations of 
industrialised countries to that of developing countries. 
 
6.6 Conclusion 
The thesis of this work is that comprehensive measures to protect Tongan traditional knowledge 
and cultural expressions require going beyond intellectual property laws. Further discussion has 
advocated a mixture of approaches including customary and indigenous laws and protocols, 
guidelines, cultural practices, contracts, licenses, trade practices and marketing laws, cultural 
heritage, mapping, database, inventories and a sui generis system.  
Going beyond legislation and intellectual property law has been useful in protecting traditional 
knowledge and expressions of culture in different Pacific countries. Cultural practices, protocols, 
guidelines, contracts, agreements and licenses have been used by cultural institutions and 
specialists in Australia and New Zealand in ways that complement intellectual property and other 
laws. However, this remains an area that is still at its earliest development in the Pacific, where 
countries have different experiences and are at different levels of engaging with these issues. 
Cultural institutions in Tonga also are at a very early stage of development, as Tongans recognise 
the need to develop guidelines, protocols and other approaches. Challenges noted above include 
a need for comprehensive identification of traditional knowledge and cultural expressions, 
recording these in an inventory or database, and mapping resources to holders/owners. This is 
clearly an area that needs attention in terms of research, planning, policy and legislation.  
This chapter focussed on cultural protections at the national, regional and international levels. As 
in earlier chapters, discussion focussed on cultural as well as legal means, mechanisms and 
approaches. As often suggested by others, comprehensive protection could only work if this is 
also done at the international level. At the national level, both cultural and legal means are 
available. However, cultural sector development is in an early stage of work on cultural mapping, 
planning and policy. In terms of legal means, intellectual property laws and other secondary 
legislation remain challenging for Tonga, where the only intellectual property law that Tongans 
refer to is the Copyright Law. Other secondary legislation is old, is silent on intellectual property 
issues, or deals with only tangible natural heritage. The limitations of any national means for 
 251 
 
protection relate to the scope of the protection and questions of jurisdiction, but to education 
and enforcement. 
At the regional level, this chapter noted the significant contributions of regional and international 
organisations, particularly the Pacific Community Secretariat, UNESCO, WIPO, Pacific Arts 
Council and Pacific Island Museum Association. The most important regional development is 
the Pacific Model Law of 2002 and the guidelines for developing national legislation to protect 
traditional knowledge and expressions of culture. A regional framework would offer broader 
protections than national means; this could be a regional framework to inform national laws or a 
regional agreement made on behalf of members to the agreement, although the latter would need 
harmonization across national systems. 
At the international level, the extensive efforts of UNESCO and WIPO have been discussed 
throughout this thesis. Any international regime or system of protection could only be achieved 
through processes that would include norms and principles negotiated and adopted at the 
international level by all member parties. Harmonization of such efforts at the international level 
and between WIPO and UNESCO would also be needed.  
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Conclusion 
 
Summary, concluding remarks and recommendations 
I began by framing the context for this work exploring legal and cultural protection of traditional 
cultural expressions in the Kingdom of Tonga as well as means or approaches available in the 
region and internationally. Cultural and intellectual property protection in the context of this 
work refers to both legal and non-legal protection. This work explores four main questions:  
1. What do Tongans consider to be traditional cultural expressions? 
2. How are property, ownership and protection of these expressions understood in Tongan 
contexts?  
3. What should be protected, why and from whom, and what is fair and feasible to protect? 
4. What feasible mechanisms are available to protect Tongan traditional cultural expressions? 
At the outset, this thesis argues that a comprehensive means, approach or measure to protect 
Tongan traditional knowledge and traditional cultural expressions requires going beyond the 
scope provided by law. As outlined further in chapter 1, this would mean adopting a mixture of 
both legal and non-legal approaches. The protection of Tongan traditional cultural expressions 
would also require going beyond the scope of national protection by looking at regional and 
international means of protection. Although this work focused mainly on protection at the 
national level, attempts were made to identify what regional and international protections are 
available. 
This thesis is located in the discipline of legal anthropology. The two fields of law and 
anthropology were treated as equal subjects that address how the practice of law intersects with 
those of anthropology. Clearly the subject matter discussed in this work, the protection of 
Tongan traditional cultural expressions, falls into the scope of both law and anthropology. 
This work recognizes the holistic nature of traditional knowledge and the complex 
interconnected relationships between traditional knowledge and cultural expressions. But for 
reasons explained in the introduction, this thesis focused on protection of traditional cultural 
expressions and cultural and intellectual property protection in the Kingdom of Tonga. Cultural 
and intellectual property protection in the context of this thesis means the legal protection of 
Tongan traditional cultural expressions. However, other non-legal means of protection were also 
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explored. Non-legal means of protection include customary laws, cultural heritage, mapping, 
inventory, protocols and guidelines.  
In assessing discourses concerning intellectual property, it was clear that this is a fast-developing 
area in popular discourses, academia, research, policy, legislative development and trade, to name 
only a few areas. The debates are local, regional and international; they are multifaceted, 
multidimensional and complex. Pacific peoples, including Tongans, are concerned that their 
traditional knowledge and cultural expressions are increasingly being misappropriated and 
commercialized by others, with no benefits being shared.  
In 2005, intellectual property became a national and international hot topic in Tonga when the 
Australian company Autogen announced a deal it entered into with the Tongan government to 
own the exclusive right to the Tongan gene pool. This deal was done with the Tongan Minister 
of Health, without the consent of the Tongan population at large. This prompted public dismay 
and criticism by Tongan academics and professionals living abroad, and a widespread 
recognition of the significance of intellectual property as an issue Tonga faces in the years to 
come.  
In 2010, the Kava Kuo Heka Exhibition took place in Nuku`alofa, Tonga. This was a major event 
bringing together artists of Tongan descent and heritage from Tonga but also worldwide. 
Tongan artists from abroad indicated that they were concerned about intellectual property. As a 
result, an exclusive publication in the Tongan language on key intellectual property laws of 
Tonga was produced. That the Tonga Intellectual Property Unit under the Ministry of Labour, 
Commerce and Industries was involved in the 2010 Kava Kuo Heka Exhibition was a recognition 
of growing interest in intellectual property protection within the arts of Tonga. However, those 
who were aware of intellectual property issues remained limited to those working in the arts, 
craft production and trading areas, as well as limited numbers of government officials and legal 
professionals. A huge part of the population at large are either unaware of intellectual property 
or have not heard of it. 
Numerous scholarly enquiries and studies have been conducted on aspects of Tongan heritage, 
but this work marks the first research conducted specifically on the protection of traditional 
cultural expressions in Tonga. As noted, comprehensive means to protect Tongan traditional 
cultural expressions will need to go beyond those provided by the Tongan laws. Similarly, 
protection needs to go beyond the national level. Broad questions were posed to provide 
information on areas fundamental to legal protection of Tongan traditional cultural expressions. 
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What is the subject or property to be protected? What aspect of that property should be 
protected, and from whom? Third, who owns the property in question and how can this 
property be protected? Fourth, what is fair and feasible to protect? And finally, what means or 
approaches are available to protect the property? It is important to note that this work should 
provide a basis for more work on this area in Tonga. Gaps were identified in this work that 
would provide guidance to further research in this area in Tonga or within the region.  
In setting out to identify Tongan traditional cultural expressions, I realize the enormity of the 
task. Researchers find ways to deal with how best to capture the information needed from as 
wide a scope as possible, and wide enough to be able to give a good representation of the 
population researched. Similar experiences were encountered with research work that is 
multidisciplinary in nature. Rationales have been provided in the methodology chapter on issues 
of sampling when dealing with multidisciplinary issues, specifically law and culture, in the context 
of this work. When dealing with concepts, thinking, ideas and perspectives in a multidisciplinary 
manner, these must be considered in their own right and as they are appropriate for the contexts 
and people involved.  
In identifying what constitute Tongan traditional cultural expressions, primary data were 
triangulated and merged into this work where appropriate. These were collected from years of 
data collection in Tonga (2006-2010), and to some degree in Auckland, New Zealand, and to a 
limited degree in Sydney, Australia, with Tongan and non-Tongan participants, secondary data 
from the literature, and reported and unreported case law. An attempt was made in chapter 4 to 
identify Tongan traditional cultural expressions or koloa tukufakaholo. Inherent in the fluid way 
Tongan people describe and view the concept is the wide scope that koloa tukufakaholo covers. 
Understood in the Tongan context, this concept consists of both tangible and intangible cultural 
heritage. Other key questions relating to koloa tukufakaholo were also vital in this part of the work: 
Who produces koloa tukufakaholo? Why are koloa tukufakaholo produced? And who owns koloa 
tukufakaholo?  
An attempt was made to identify and list what constitute Tongan traditional cultural expressions, 
and to explain why these were produced and who produced and owned them. This discussion 
was influenced by a Tongan perspective but also by a Western legal perspective. These provide 
some understanding of traditional and contemporary practices and how they play a role in the 
questions of cultural and legal ownership and protection.  
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This work only provides a starting point, as it is limited to what I proposed to do in this PhD 
thesis. Yet there is a lot still to be done in this area. What this work identified but did not go into 
is the need to map traditional cultural expressions relating to traditional owners and/or holders 
of knowledge associated with traditional cultural expressions. In 2010, a cultural mapping, 
planning and policy project was conducted in Tonga. My analysis of this project concludes that it 
did not attempt to provide a comprehensive identification of traditional cultural expressions; it 
also failed to map those traditional cultural expressions in relation to the producers/holders or 
owners. This is clearly an area that the Tongan government needs to invest in if they see any 
potential in the cultural sector. This is also an area that could provide scope for further research.  
As mentioned in other parts of this work, the question of ownership is central to the legal 
protection of property. In chapter 4, an attempt was made to explore how Tongans view and 
understand ownership on one hand, and what ownership means in a legal sense on the other. 
The objective was to understand how different understandings of ownership play a role in 
contemporary claims to ownership in Tonga and how these relate to Tongan traditional cultural 
expressions. Tonga, like many countries in the Pacific region, was not free from the impacts of 
Western expansion and colonialism. Its constitution is based on a Western framework and 
introduced a common law system reflects that of the United Kingdom. This legal history, 
evolution and development influence property and property ownership in Tonga.  
Discrepancies over ownership of traditional cultural expressions were clearly articulated by 
Tongan participants. Issues included the practice of ownership understood in a Tongan sense in 
contrast to understandings of legal ownership. The Tongan understanding and practices of 
ownership align with those of stewardship and guardianship. In contrast, this differs from legal 
understandings of ownership expressed in most property-related legislation in Tonga, including 
intellectual property laws. 
In this research, Tongan participants and experts were able to identify different types of 
ownership, scopes of ownership, and boundaries to ownership. They also provided some ideas 
on how different means of ownership could be merged in contemporary claims to ownership. As 
highlighted in chapter 4, property ownership is a set of complicated legal relations between a 
person and other persons over a thing. The relationship is often complex because it involves 
different contexts and multiple relations among several persons. Certainly contemporary claims 
to ownership are complex in Tonga and are more so when dealing with ownership in a diasporic 
context. 
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However, as highlighted in this research, Tongans have different levels of understanding of 
concepts of legal ownership, guardianship and stewardship. Those who understood the concepts 
and the differences between them more clearly were able to provide some important 
development of scopes and boundaries where one could contribute to the other and where one 
ends and the other takes over.  
Like ownership, protection as a concept posed its own difficulties. This research also explored 
how Tongans understand and view protection, in contrast to what it means in a legal sense. This 
Western legal concept found its way into Tongan society through Tonga’s legal history and 
development. Embedded in its land law and inherent in most property laws, including intellectual 
property, it now forms a significant part of Tongan legal tradition and interpretation.  
Work conducted on the protection of traditional cultural expressions at the international level 
has influenced national-level efforts. For instance, Tonga’s membership in the WTO meant that 
Tonga had to reform its laws to align closely with those of the WTO and the TRIPS Agreement. 
The interpretation of these laws at the national level depended on the interpretation of these 
laws at the international level. This is certainly the case in terms of the scope of protection 
provided on intellectual property aspects covered by the TRIPS Agreement.  
Tonga’s membership in other international organizations such as WIPO and UNESCO also 
plays a role. The roles of WIPO and UNESCO in international attempts to protect traditional 
cultural expressions have their own complexities and limitations. For instance, while WIPO deals 
with legal aspects of protection, UNESCO deals with cultural heritage management, preservation 
and promotion. These organizations have made some attempts to work closely in the area of 
cultural heritage. However, some have argued – and this work is of the same view – for more 
linkages between and harmonization of work conducted under UNESCO, WIPO and the WTO 
relating to these issues.  
Chapter 5 approached the issues of protection by exploring what protection means in legal and 
Tongan cultural contexts. This included discussion of differences between key terms, concepts 
and contexts and examining how they could work together. This approach supports the thesis 
statement that comprehensive protection of traditional cultural expressions in Tonga must go 
beyond legal means, so customary laws, protocols and guidelines available in Tonga must also be 
examined. 
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In relation to protection of Tongan traditional cultural expressions, several questions were 
posed. These include: Why should traditional cultural expressions be protected? Who should 
traditional cultural expressions be protected from? What is fair and feasible to protect? Who has 
the role of protecting traditional cultural expressions? What are the challenges involved in 
protecting traditional cultural expressions? The significance of traditional cultural expressions as 
markers of Tongan identity and nationhood is sufficient reason for protecting traditional cultural 
expressions. Additionally, traditional cultural expressions were identified as having economic 
potential in the areas of arts and crafts, creativity and innovation.  
The economic potential of traditional cultural expressions also explains why Tongans want their 
protection to go beyond the national level. The limitations of national means are clear in the face 
of already widespread misappropriations and commercialization of Tongan traditional cultural 
expressions already happening overseas, and in light of the growing population of Tongan 
people living abroad. This research was able to identify examples of cultural and economic uses, 
and further elaborated scenarios where non-Tongans should be prevented from using traditional 
cultural expressions, as in the case of use of traditional cultural expressions for commercial 
benefit of non-Tongans.  
The link between Tonga and Tongans in diasporic communities abroad is clearly an area where 
work needs to be done not only in terms of new claims to ownership and protection, but also in 
terms of their roles in providing international means of protection. As clearly identified in this 
research, means to protect traditional cultural expressions include the law as well as cultural 
means such as guidelines and protocols. Development of these means is the responsibility of 
both governments and Tongan people, wherever they reside. 
The challenges associated with protection of Tongan traditional cultural expressions in Tonga 
are exacerbated by the low priority the Tongan government puts on the cultural sector, and by 
the lack of awareness and public knowledge regarding intellectual property laws. This is further 
complicated by the limitations of the intellectual property laws and the lack of alternatives means 
of cultural protection. Copyright seems to be the intellectual property law that Tongans know 
about, have heard of, or have involvement with. Very limited support is provided at the national 
level in terms of public awareness, training and support regarding intellectual property, and this 
also applies to the development of cultural policies, guidelines and protocols.  
Chapter 6 discussed identification of national, regional and international means available for the 
protection of Tongan traditional cultural expressions. The discussion of means at these levels 
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both supports the thesis statement and identifies gaps in protective mechanisms. Below I will 
provide some key recommendations on the protection of Tongan traditional cultural 
expressions.  
While Tonga has legislation and intellectual property laws that can provide some protection for 
traditional cultural expressions, these are unable to comprehensively protect traditional cultural 
expressions from misappropriation and misuse, including unauthorized and unfair use. The 
intellectual property laws highlighted earlier are not enforced in Tonga and most disputes are 
settled outside of court. The challenges of enforcement relate also to limitations associated with 
national jurisdiction. The limitations posed by national jurisdiction and law enforcement at the 
national level highlight the importance of finding approaches that will go beyond legal and 
national-level protections. Other relevant Tongan legislation is old and deals with limited aspects 
of heritage, such as tangible natural heritage. 
Tonga’s membership in regional and international organizations will no doubt play a significant 
role in further developments in this area. It is currently a member of the United Nations and of 
several key international organizations, as well as a party to several international treaties and 
agreements. At the regional level, the Pacific Model Law has been produced by the Secretariat of 
the Pacific Community, together with a clear set of guidelines on how to develop and implement 
the Model Law in Pacific countries that wish to adapt and adopt it. Tonga’s membership in 
international organizations such as WIPO has enabled Tongan participation in the 
Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional 
Knowledge and Folklore. This provides an area for Tonga to join other Pacific countries in 
pushing for protection of traditional knowledge and expressions of culture. Similar approaches 
should also be pursued in the WTO.  
In light of these summaries and concluding remarks, the following recommendations are 
provided. 
 
Recommendation 1: Public awareness 
This research shows that general public awareness in Tonga is quite incomplete regarding 
cultural and intellectual property issues and the laws relating to the protection of traditional 
cultural expressions. This lack of public awareness contributes to the lack of activities and 
support in this area.  
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Therefore, specific recommendations in this area include: 
1. Development of activities such as training and targeted workshops.  
2. Development of programmes that involve media such as radio and television to promote 
awareness. 
 
Recommendation 2: Listing, inventory, database and mapping  
This research shows that in spite of attempts made in this research and in other projects in 
Tonga to identify, map, plan and develop policies and legislation in the cultural sector, 
comprehensive work in these areas is still needed.  
Therefore, specific recommendations in this area include: 
1. Conducting a comprehensive study on listing and creating an inventory and database to 
record traditional cultural expressions.  
2. Conducting a comprehensive mapping of traditional cultural expressions relative to 
producers/owners of traditional cultural expressions, including contemporary claims to 
ownership. 
 
Recommendation 3: Cultural policy development, including development of cultural protocols and guidelines 
This research highlighted the value of cultural policies and the development of cultural protocols 
and guidelines to guide the work of cultural institutions and cultural specialists in Tonga. Where 
legislation is found, it is often very old, and does not deal specifically with intellectual property or 
is inadequate to comprehensively protect traditional cultural expressions.  
Therefore, specific recommendations include:  
1. Develop institutional guidelines and protocols to be used in cultural institutions and by 
researchers and cultural specialists. 
2. Develop cultural policies in wider sectors of Tongan society, including but not limited to 
education, business enterprises and trade.  
 
Recommendation 4: Legislative development and amendments 
Legislative development in the area of culture was highlighted as an area that requires more 
focused work, in particular as it relates to linkages between the cultural sector and industry. This 
research also highlighted that existing legislation: 1) deals with cultural heritage aspects but makes 
no reference to intellectual property; 2) deals with protection of cultural heritage but makes no 
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reference to intellectual property; and 3) deals specifically with intellectual property but does not 
provide comprehensive protection of traditional cultural expressions.  
Therefore, the following recommendations are made: 
1. Where possible, legislation needs to be amended to reflect changing conditions and 
circumstances in Tongan society.  
2. Cultural legislation needs to be promoted and enacted.  
3. A sui generis system is needed to protect traditional knowledge and cultural expressions. 
4. National legislations dealing with cultural heritage protection and intellectual property 
should be harmonized. 
 
Recommendation 5: Tongans abroad 
Tongans in the diaspora encounter intellectual property issues and challenges in relation to some 
of their derivative works inspired by tradition. This reflects the fluidity of traditional cultural 
expressions and highlights the difficulty of policing or enforcing rights over traditional cultural 
expressions and related work.  
Therefore, the following recommendations are made: 
1. Creation of a cultural authority body to work in conjunction with a cultural authority body 
in Tonga. 
2. The work of this body would be similar to that of the Cultural Authority body identified by 
the Pacific Model Law 2002. 
 
Recommendation 6: Protection of Tongan traditional cultural expressions  
As argued by this thesis, comprehensive measures to protect Tongan traditional cultural 
expressions would require going beyond those provided by the law and national legislation. This 
research has highlighted that the protection provided by intellectual property laws in Tonga is 
inadequate. Protections provided by national legislation are still limited in terms of enforcement, 
so regional and international measures should also be developed. Therefore, the following 
recommendations are made: 
1. Development of a sui generis system for the protection of Tongan knowledge and expressions 
of culture. 
2. The Pacific Model Law 2002 is a sui generis framework that could provide a basis for a system 
for Tonga.  
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3. Tonga should also support the development and harmonization of the regional sui generis 
system. 
4. Tonga and other Pacific countries should promote development of an international measure 
for the protection of traditional knowledge and expressions of culture.  
 
Recommendation 7: Areas for further research and work  
As highlighted in this research, there is a need for Tonga to develop a sui generis system of 
protection to work alongside its current intellectual property laws. I have shown that relying on 
intellectual property laws alone to protect Tongan traditional cultural expressions is inadequate.  
Therefore, in terms of developing elements of protection, this research proposes that the key 
elements identified in the Guideline (2006) should provide some priority in terms of areas for 
further research and work. These are:  
i. What is the subject matter of protection? 
ii. What are the criteria for protection? 
iii. Who are the beneficiaries? 
iv. What is the scope of protection? 
v. What are the exceptions and limitations? 
vi. How will rights be managed? 
vii. What is the term of protection?  
viii. What are the formalities for protection? 
ix. What are the legal proceedings for taking action? 
x. How will rights be enforced? 
xi. What processes can be used for dispute resolution? 
xii. What is the relationship with intellectual property protection? 
xiii. How will international and regional protection be addressed? 
These questions need to be considered not only by policy-makers and decision-makers, but also 
by Tongan people at large, including those in Tonga and in Tongan communities abroad. 
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Samenvatting (Summary in Dutch) 
 
Deze samenvatting geeft een kort overzicht van het onderwerp van het onderzoek, de 
onderzoeksvragen, de onderzoeksmethoden en de inhoud van elk hoofdstuk, met daarin een 
samenvatting van de belangrijkste bevindingen. 
Het onderzoek betreft de bescherming van het intellectuele en culturele eigendom van 
traditionele cultuuruitingen in het Koninkrijk Tonga. Het Koninkrijk Tonga is een soevereine 
staat in de vorm van een constitutionele monarchie, met een geografische omvang van 176 
eilanden. De Tongaanse cultuur, traditie en handelingswijzen groeperen zich rond de anga 
fakatonga (de Tongaanse wijze) en de manier waarop het Tongaanse volk omgaat met zichzelf, 
zijn land, zijn natuurlijke omgeving en met de wereld daarbuiten. Deze omgang genereert 
voortdurend nieuwe handelingswijzen die opgaan in het geheel van de evoluerende Tongaanse 
samenleving en cultuur. 
Intellectueel eigendom vormt een belangrijke zorg voor het Tongaanse volk en voor alle volken 
in de Pacific regio. Het is niet alleen een lokale en regionale zorg, maar ook een mondiale zorg 
die nationale, regionale en mondiale consequenties heeft. Het debat richt zich op de 
ontoereikendheid van intellectuele eigendomswetten om de culturele en intellectuele 
eigendomsrechten van inheemse volkeren en traditionele eigenaren te beschermen. Terwijl 
sommigen zich op grond van bepaalde verdiensten hebben uitgesproken voor gebruik van het 
intellectuele eigendomssysteem, ondanks alle beperkingen daarvan, hebben verklaarde 
tegenstanders van het systeem opgeroepen op zoek te gaan naar andere middelen. Deze 
zoektocht naar andere middelen om traditionele Tongaanse cultuuruitingen te beschermen, zorgt 
voor de rode draad van het onderzoek als geheel. 
Het doel van het onderzoek is de opsporing van legale en culturele middelen, benaderingen en 
mechanismen die aanwezig of realiseerbaar zijn in Tonga, in de regio en internationaal, als 
mogelijke bescherming voor Tongaanse traditionele cultuuruitingen. Om dit doel te bereiken zijn 
de volgende vragen geformuleerd om het onderzoek te sturen: 
1. Wat zien Tonganen als hun traditionele cultuuruitingen? 
2. Hoe moet men eigendom, eigenaarschap en bescherming van traditionele cultuuruitingen 
opvatten wil men deze zaken begrijpen in een Tongaanse context? 
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3. Wat zou beschermd moeten worden, waarom, en tegen wie? Wat is billijk en haalbaar om te 
beschermen? 
4. Welke haalbare mechanismen zijn er om Tongaanse traditionele cultuuruitingen te beschermen? 
Bepaalde theoretische kaders zijn geschikt bevonden en aangewend om onderzoeksontwerp, 
methodes, dataverzameling en analyse vorm te geven. De combinatie van theoretische kaders 
waarvoor werd gekozen, kwam tot stand door verdiscontering van de wetenschappelijke 
discipline waarbinnen het onderzoek plaatsvond en de Tongaanse culturele achtergrond van de 
onderzoeker. Daarom maakt het project gebruik van Tongaanse en Pacifische theoretische 
benaderingen en van andere die onderdeel uitmaken van de nieuw ontstane subdiscipline van de 
rechtsantropologie 
Dit onderzoek is gesitueerd in de discipline van de rechtsantropologie omdat het zowel 
antropologische als juridische methodes bevat. In antropologisch opzicht werd een meervoudige, 
kwalitatieve benaderingswijze gebruikt die bestond uit etnografisch veldwerk met gebruikmaking 
van talanoa (informele conversatie), participerende observatie, discours analyse en persoonlijke 
documentatie. In juridisch opzicht werd gebruik gemaakt van een non-doctrinaire 
onderzoeksopzet voor sociaal-wettelijk onderzoek en van doctrinaire onderzoekmethoden die 
gericht zijn op de toepassing van jurisprudentie en wetgeving. 
Het veldwerk vond plaats op uiteenlopende plaatsen in Tonga, Nieuw-Zeeland en Zwitserland 
(Genève). Het multidisciplinaire karakter van het veldwerk in relatie tot de 
onderzoeksonderwerpen zorgde voor de noodzaak van de wisselende plaatsbenadering of, zoals 
men het ook wel noemt, de polymorfe betrokkenheid, waarbij interactie met informanten kon 
plaatsvinden op verspreid liggende plaatsen en op uiteenlopende manieren. 
Het proefschrift bestaat uit een inleiding en een conclusie, met zes substantiële hoofdstukken 
daar tussenin. De inleiding introduceert het onderzoeksonderwerp en de onderzoeksvragen en 
plaatst het proefschrift in het vakgebied van de rechtsantropologie. 
Hoofdstuk 1 behandelt de discoursen die zijn gerelateerd aan intellectueel eigendomsrecht. Het 
benadrukt dat intellectueel eigendom een belangrijke zorg is voor Tonga. Deze zorg richt zich op 
het toenemende misbruik dat wordt gemaakt van Tongaanse traditionele cultuuruitingen en het 
onvermogen om deze cultuuruitingen afdoende te beschermen met intellectuele 
eigendomswetten. Terwijl sommigen zich op grond van bepaalde verdiensten hebben 
uitgesproken voor gebruik van het intellectuele eigendomssysteem, ondanks zijn beperkingen, 
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hebben anderen tegen het systeem geageerd en opgeroepen om te zien naar andere middelen. 
Het onderzoek heeft als doel om te verkennen wat wel goed gebruikt kan worden om Tongaanse 
traditionele cultuuruitingen te beschermen.  
Hoofdstuk 2 licht de onderzoeksmethoden toe en geeft een verklaring voor hun selectie. De 
gebruikte methoden komen zowel uit de antropologie als uit de rechtsgeleerdheid en zijn 
verweven met het veld van culturele posities waarbinnen het onderzoek zich afspeelt, zodat 
nieuwe ruimten zijn ontstaan voor onderzoek en analyse. 
Hoofdstuk 3 maakt duidelijk wat Tonganen zien als hun traditionele cultuuruitingen. De term die 
Tonganen gebruiken is koloa tukufakaholo, en deze term verwijst naar traditionele kennis en 
traditionele cultuuruitingen die zowel een materieel als een immaterieel karakter hebben. In zijn 
algemeenheid kan koloa tukufakaholo worden opgevat als culturele patronen die zijn ingebed in het 
sociale leven met zijn handelingen, relaties, gewoonten, waarden en praktijken. Deze culturele 
patronen zijn het resultaat van creatieve culturele processen die hun weerslag vinden in woorden, 
geluiden, bewegingen, materialen, ruimten en geuren, en die plaatsvinden in verschillende relaties 
in de samenleving. Koloa tukufakaholo drukt het belang uit van genealogie en verbondenheid voor 
het Tongaanse volk, dat wordt verstevigd in de praktijken van de tauhivā (sociale relaties). 
Traditioneel behoorden de kennis en vaardigheden die nodig waren voor de productie van koloa 
tukufakaholo toe aan een geprivilegieerde minderheid en bleef voorbehouden aan bepaalde ha`a of 
clans. De productie van koloa tukufakaholo werd benadrukt door tauhivā, en beïnvloed door rang 
en geslacht, bij uitstek determinanten van de Tongaanse samenleving. Productie in de traditionele 
Tongaanse samenleving richtte zich op het gemeenschappelijk belang en op de productie 
specifiek voor het gemeenschappelijk gebruik. Dit is niet langer het geval in de hedendaagse 
situaties en ervaringen, zoals waarneembaar is in zowel Tonga zelf als in Tongaanse 
gemeenschappen in de diaspora. Tonganen houden zich nu bezig met het op de markt brengen 
van onderdelen van de Tongaanse cultuur die daarvoor in aanmerking komen. Dit zorgt voor 
een economische stimulans voor de Tonganen en voor een significante stijging van de waarde 
van traditionele cultuuruitingen door toevoeging van de marktwaarde. 
Hoofdstuk 4 richt zich op de beantwoording van de vraag: Wie is de eigenaar van de Tongaanse 
traditionele cultuuruitingen? De discussie over deze vraag hing af van de beschrijving van 
verschillende contexten en verschillende perspectieven, onder andere die van eigenaarschap in de 
traditionele Tongaanse samenleving, de ontwikkeling van liberaal eigenaarschap, eigenaarschap in 
intellectuele eigendomswetgeving, eigenaarschap in de Tongaanse wetgeving, de hedendaagse 
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kijk op eigenaarschap en van hedendaagse aanspraken op eigenaarschap. In de traditionele 
Tongaanse samenleving werd eigenaarschap uitgedrukt in termen van tauhi fonua (hoeder zijn van 
het land), een begrip dat bescherming en beheer benadrukt. Tauhi fonua werd bepaald door 
principes en waarden zoals faka`apa`apa (respect), `ofa (liefde), tauhi va, en fetokoni`aki 
(wederzijdse verplichtingen). De nadruk lag op de groep en op het groepsbelang. Zoals expliciet 
aangegeven in hoofdstuk 3 waren de specialistische vaardigheden toevertrouwd aan een paar 
individuen. Deze gespecialiseerde groep bestond uit de ha`a tufungas, die ook wel werden gezien 
als beschermers van de kennis. De tufunga beheerden de kennis niet voor zichzelf, maar ten 
voordele van de ha`a, de groep als geheel. Hiermee verschilt het traditionele begrip eigenaarschap 
van de juridische betekenis. Eigenaarschap in juridische zin benadrukt de rechten van het 
individu boven dat van anderen, het recht anderen de mogelijkheid van gebruik te verlenen of te 
onthouden, en het recht zich te ontdoen van het eigendom. 
Hoe dan ook, eigenaarschap als juridisch begrip ligt verankerd in de Tongaanse wet door de 
Tongaanse overname van het Westminster systeem van regering en wet. Dit heeft de traditionele 
vormen van eigenaarschap in Tonga in hoge mate beïnvloed. Maar de invoering van het 
Westerse recht in Tonga heeft niet tot een volledige afschaffing geleid van het bestaande 
gewoonterecht: beide systemen bestaan tot op heden naast elkaar. En juist dit aanhoudend 
gebruik en ook de versmelting van Westers recht en gewoonterecht in de hedendaagse 
Tongaanse samenleving heeft de wijze waarop Tonganen het begrip eigenaarschap bekijken en 
interpreteren beïnvloed. Dit wordt geïllustreerd door een aantal reacties van deelnemers aan het 
onderzoek op vragen over hun kijk op eigenaarschap en aanspraken op eigenaarschap. 
De belangrijkste discrepanties in het antwoord van participanten aan het onderzoek werden 
gevonden in hun reacties op de vragen wie eigenaar is van traditionele cultuuruitingen en wie het 
recht heeft gebruik te maken van traditionele cultuuruitingen. In de gegeven reacties op de eerste 
vraag praatten sommigen over zowel groepseigenaarschap als individueel eigenaarschap. Men 
maakte onderscheid tussen groepseigenaarschap en individueel eigenaarschap en gaf rationele 
overwegingen om in bepaalde situaties groepseigenaarschap te gebruiken en in andere individueel 
eigenaarschap. Verdere onderscheidingen werden gemaakt door de deelnemers wanneer zij 
reageerden op de vraag wie het recht heeft gebruik te maken van traditionele cultuuruitingen. Zo 
gaven deelnemers duidelijk aan dat alleen Tonganen het recht hadden gebruik te maken van 
Tongaanse traditionele cultuuruitingen. 
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Hoofdstuk 5 vraagt: Wat zou er beschermd moeten worden? Tegen wie zouden Tongaanse 
traditionele cultuuruitingen beschermd moeten worden? Wat is billijk en haalbaar om te 
beschermen? Dit hoofdstuk belicht de complexiteiten van de problemen rondom juridische  
bescherming van traditionele cultuuruitingen in Tonga? 
Het begrip bescherming opgevat in zijn juridische betekenis verschilt drastisch van Tongaanse 
begrippen zoals tapu en malu`i opgevat in de Tongaanse context. De wisselwerking tussen cultuur 
en wet heeft bijgedragen aan de verwarring onder veel Tonganen die niet goed geïnformeerd zijn 
over intellectueel eigendom. Maar ondanks hun gebrek aan kennis van zaken op het gebied van 
het specifiek juridische stelsel van intellectueel eigendom, hebben Tonganen door hun culturele 
socialisering een begrip van goed en kwaad op dit gebied, inclusief een begrip van hun morele 
plichten ten opzichte van elkaar als Tonganen. Kennis van deze morele plichten impliceert dat 
men weet wanneer en wat men moet beschermen tegen wie en wanneer en wat gepast is om te 
delen met wie. Het betreft hier rationele denkbeelden over wat verstaan moet worden onder 
bescherming, tegen wie deze bescherming gericht moet zijn, en wat men eventueel wil delen met 
Tonganen en wat met buitenlanders. In deze context wordt er een duidelijk verschil gemaakt 
tussen wat men ziet als cultureel gebruik en wat met ziet als niet-cultureel gebruik, hetgeen een 
aanzet geeft voor een beter begrip van de Tongaanse opvatting over wat gedeeld kan worden en 
wat beschermd moet worden.  
Hoofdstuk 6 bespreekt de culturele en juridische middelen die beschikbaar zijn om Tongaanse 
traditionele cultuuruitingen te beschermen op nationaal, regionaal en internationaal niveau. 
Voorbijgaan aan wetgeving en intellectuele eigendomswetten als middelen om Tongaanse 
traditionele cultuuruitingen te beschermen, is nuttig gebleken bij het beschermen van traditionele 
kennis en cultuuruitingen in verschillende landen in de Pacific regio. Culturele praktijken, 
protocollen, richtlijnen, contracten, overeenkomsten en licenties zijn gebruikt door culturele 
instituties en specialisten in Australië en Nieuw-Zeeland op wijzen die complementair zijn aan 
het gebruik van intellectuele eigendomswetten. Hierbij moet aangetekend worden dat in landen 
in de Pacific regio buiten Australië en Nieuw-Zeeland deze praktijken zich nog maar op een laag 
niveau afspelen, aan het begin van hun ontwikkeling staan en rekening moeten houden met 
andere ervaringen.  
Omdat culturele instituties in Tonga zich in een zeer vroege fase van ontwikkeling bevinden, 
erkennen de Tonganen de behoefte aan ontwikkelingsrichtlijnen, protocollen en andere 
handvatten. De hierboven genoteerde uitdagingen houden een behoefte in aan een uitgebreide 
 284 
 
tracering van traditionele kennis en cultuuruitingen, hun registratie in een inventaris of databank, 
en een in kaart brengen van vindplaatsen van materiaal voor bezitters/eigenaren. Dit alles biedt 
overduidelijk een veld dat aandacht nodig heeft in termen van onderzoek, planning, beleid en 
wetgeving. 
Hoewel de focus van het onderzoek was gericht op wat op nationaal niveau kan worden gedaan, 
worden ook het regionale en het internationale niveau aangemerkt als belangrijk, vooral omdat 
veel van de gemaakte inbreuk en gepleegde verduistering plaatsvindt buiten de nationale context.  
Dit proefschrift eindigt met een conclusie die samenvattingen, slotopmerkingen en 
aanbevelingen bevat met betrekking tot de bescherming van Tongaanse traditionele 
cultuuruitingen. De aanbevelingen richten zich op vijf gebieden: publieke belangstelling; 
registratie, inventarisering en in kaart brengen; de ontwikkeling van cultuurbeleid, waartoe 
gerekend de ontwikkeling van culturele richtlijnen en protocollen; ontwikkeling van wetgeving en 
bijsturing daarvan; het stimuleren van Tongaanse betrokkenheid in het buitenland; bescherming 
van traditionele cultuuruitingen; en de plaatsen waar verder onderzoek nodig is. Uit het 
voorgaande zal duidelijk zijn dat in de aanbevelingen wordt gestreefd naar complementering van 
bescherming door intellectuele eigendomswetten met andere middelen. 
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